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ABOUT IFRRO’S AI GOVERNANCE GUIDE

IFRRO is an independent, non-profit member-
ship association that facilitates, at international 
level, the collective management of reproduction 
and other rights in text- and image-based works 
through cooperation among its member Repro-
duction Rights Organizations (RROs). IFRRO brings 
together over 160 members from some 90 coun-
tries worldwide, representing many millions of 
authors, visual artists and publishers of books, jour-
nals, newspapers, magazines and printed music. 
IFRRO’s mission is to develop and promote effec-
tive collective rights management so as to ensure 
that the copyrights of authors and publishers are 
properly valued through the lawful and remuner-
ated use of text- and image-based works. In pur-
suing this mission, IFRRO is guided by the values of 
trust, diversity and commitment, and acts with tol-
erance and respect in its engagement with mem-
bers, policymakers and stakeholders.

This AI Governance Guide is the result of a close 
collaboration between IFRRO and Professor Dr. Ele-
onora Rosati, a leading expert on copyright and 
AI, building on her longstanding collaboration with 
IFRRO on the AI Advocacy Toolkit. It reflects IFRRO’s 
experience supporting lawful access to content 
through efficient licensing solutions, and its convic-
tion that copyright is not an “add-on” to AI govern-
ance, but a core pillar of responsible and sustaina-
ble AI development and deployment. High-quality 
content is created by human beings—authors, 
visual artists, journalists, researchers, educators 
and publishers—and this content underpins the 

knowledge, culture and innovation that AI systems 
depend on. If AI ecosystems can mobilize major 
investments in infrastructure, computing power 
and energy, they must also recognize and value 
the essential role of copyright-protected works as 
a primary input into AI systems.

Over the past year, AI governance has moved 
rapidly to the top of national, regional and inter-
national policy agendas, including through stra-
tegic plans, white papers and high-level reports. 
Yet, across many of these initiatives, the copy-
right dimension remains insufficiently developed, 
despite its direct relevance to the full AI lifecycle 
from the acquisition and use of training material, 
to fine-tuning, deployment, downstream uses, 
and the circulation of outputs in the market-
place. This gap creates legal uncertainty, weak-
ens trust, and risks undermining the creative and 
publishing ecosystems that are necessary for 
the continued availability of reliable, diverse and 
high-quality content.

Against this backdrop, this Guide aims to place cop-
yright at the center of AI governance discussions 
and to support policymakers, developers, deploy-
ers, rightsholders and other stakeholders in adopt-
ing workable, future-oriented solutions. It advances 
a balanced approach that is both pro-copyright 
and pro-innovation: enabling the development of 
powerful and reliable AI systems while ensuring that 
the use of protected works is lawful, transparent 
and appropriately remunerated.

ږ	 Further information on IFRRO’s work on artificial intelligence, including member-related actions,  
initiatives and collective licensing solutions, is available via IFRRO’s dedicated AI page:  
https://ifrro.org/page/Artificial-Intelligence-public/

https://ifrro.org/page/Artificial-Intelligence-public/
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DSM Directive Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 
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Directives 96/9/EC and 2001/29/EC, OJ L 130, 17.5.2019 (EU)
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InfoSoc Directive Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 
on the harmonisation of certain aspects of copyright and related rights in the infor-
mation society, OJ L 167, 22.6.2001, pp. 10–19 (EU)
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The rapid – or rather: explosive – rise of generative 
AI has been affecting several aspects of societies, 
economies, and business models around the world. 
Following the release of the IFRRO AI Toolkit, this 
Guide intends to: (i) explore the interplay between 
AI development and copyright law and persona 
and style protection; (ii) identify legislative, judicial 
and policy responses and emerging governance 
models of core aspects thereof in selected juris-
dictions around the world; and (iii) formulate rec-
ommendations for the governance and sustaina-
ble progression of AI-driven innovation.

Parts I and II discuss key aspects relating to the 
transition from AI training to output generation. 
Specifically, Part I discusses the border between 
licensing, infringement and exceptions to copy-
right and related rights in the context of AI training 
(Section A), transparency obligations relating to AI 
training materials (Section B), and the issues that 
the increased ease with which synthetic media 
and deepfakes may be generated and circulated 
raise vis-à-vis persona protection, including in the 
publishing context (Section C). Part II focuses on 
the protectability of AI-generated and -assisted 
outputs under copyright (Section A) and labelling 

requirements (Section B). Finally, Part III identifies 
governance responses to the aspects analysed in 
Parts I and II and provides key recommendations 
that seek to ensure that AI-based innovations can 
flourish in a way that is respectful of rights granted 
under copyright, related rights, and the protections 
afforded to one’s persona, so as also to comply 
with the mandate – found in inter alia fundamental 
and human rights instruments (including the Euro-
pean Convention on Human Rights and the Char-
ter of Fundamental Rights of the European Union) 
and international copyright instruments (including 
the WIPO Copyright Treaty) alike – that a fair bal-
ance of rights and interests is ultimately struck.

Overall, while the advent and implementation of 
generative AI raises similar issues worldwide, the 
provision of legislative and policy responses has 
progressed at a different pace, with some jurisdic-
tions having already adopted governance mod-
els and others (the majority) having yet to take 
specific initiatives. All this leaves future regulation 
and governance of AI undefined – yet bound by 
pre-existing legal concepts – in most cases. In light 
of this background, the main findings and recom-
mendations are the following:

EXECUTIVE SUMMARY

https://www.echr.coe.int/documents/d/echr/convention_ENG
https://www.echr.coe.int/documents/d/echr/convention_ENG
https://www.europarl.europa.eu/charter/pdf/text_en.pdf
https://www.europarl.europa.eu/charter/pdf/text_en.pdf
https://www.wipo.int/wipolex/en/text/295166
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	ģ Training AI models requires access to and use of 
large amounts of works and other subject-mat-
ter often protected by copyright and other 
rights. The exclusive rights granted by copy-
right are preventive in nature: in turn, lacking an 
applicable exception or defence, the undertak-
ing of acts restricted by such rights is unlawful.

	ģ There is no exception or open-ended fair use-
style defence that covers the entirety of AI train-
ing acts in each and every instance, including but 
not limited to commercial contexts. As a result, a 
licensing approach is preferable and practical. 
The latter is also supported by the existence of 
both direct and collective licensing solutions. 

	ģ AI developers must be transparent about works 
and other subject-matter used in training, 
having secured the necessary permissions or 
licenses where needed. Legislators should man-
date robust transparency requirements to help 
rightholders enforce their rights and prevent 
unauthorised uses of their protected material.

	ģ Synthetic media produced by generative AI pre-
sents challenges, as international and regional 
frameworks regarding outputs are thin. Some 
jurisdictions impose labelling requirements and 
more are considering them. At the national 
level, existing or even new rights may be used to 
prevent unauthorised uses of one’s likeness and 
other personal attributes, which is also is key to 
serve democracy goals and reduce the risks of 
manipulation and misinformation.

	ģ In particular cases, where they are sufficiently 
distinctive and personal, styles can qualify for 
protection as long as they may be regarded 
as original works. Hence, copying one’s style 
might be also actionable under copyright law, 
as well as other substantive rights and general 
causes of action.

	ģ Authors and rightholders must be able to enforce 
their rights both when their works are used with-
out permission for training purposes and when AI 
outputs unduly imitate works and styles.

I. From AI training to output generation

	ģ Most jurisdictions require human authorship for 
copyright protection and AI alone cannot be 
deemed an author. The extent of human contri-
bution determines whether a work qualifies for 
copyright protection. Only human-created ele-
ments within AI-generated and -assisted works 
can be protected, also emphasising the need to 
safeguard human creativity.

II. AI-generated outputs

	ģ Transparency and labelling obligations for 
AI-generated content are being implemented 
to foster user trust and recognise the value 
of human works. Legislators should introduce 
labelling requirements and ensure the effective-
ness thereof. Labelling practices adopted at the 
level of individual companies or organisations 
are helpful and should be also encouraged.I.	
From AI training to output generation
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I.	 FROM AI TRAINING TO OUTPUT GENERATION

This Part focuses on some key issues facing AI 
training from a copyright and related rights per-
spective. It also discusses the problems raised 
by unauthorised synthetic media and deepfakes, 
that is: AI-generated and -assisted outputs that 
reproduce one’s likeness and other personal 
attributes. First, the border between licensing and 
exceptions / open-ended defences (fair use) to 

copyright and related rights in the context of AI 
training is discussed (Section A). Then, it is the 
turn of transparency obligations in AI training pro-
cesses and data (Section B).  Finally, the issues that 
the increased ease with which synthetic media 
may be generated and circulated raise vis-à-vis 
persona protection, including style imitation, are 
examined (Section C).

A.	 Licensing vs exceptions for AI training

AI training requires access to and use of large 
quantities of works and subject-matter, often 
called ‘data’ and more often than not protected 
by inter alia copyright, related rights, and sui gen-
eris rights. In this context, studies also show that 
human-created works, as opposed to synthetic 
content, is better for high-quality AI results (see, 
e.g., I Shumailov and Others, ‘AI models collapse 
when trained on recursively generated data’ (24 
July 2024) Nature).

Against the background above, much of the global 
debate regarding AI training centres on how to 
balance rightholders’ control, on the one hand, 
with the use of copyright works and other protect-
ed-subject matter by AI developers without per-
mission, on the other. In other words: licensing ver-
sus exceptions. 

https://www.nature.com/articles/s41586-024-07566-y
https://www.nature.com/articles/s41586-024-07566-y
https://www.nature.com/articles/s41586-024-07566-y
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1.	 TDM exceptions and open-ended defences (fair use),  
also in light of the three-step test/fair dealing requirements	

As discussed in greater detail in the IFRRO AI Toolkit, 
some jurisdictions around the world have adopted 
exceptions allowing TDM under certain conditions:

	ģ EU: Articles 3 and 4 of the DSM Directive pro-
vides for two distinct exceptions that only 
cover acts of extraction and reproduction for 
TDM purposes. The former is for the benefit 
of research organisations and cultural herit-
age institutions, while the latter does not have 
restrictions on beneficiaries and does not in 
itself exclude commercial TDM. That said, Arti-
cle 4(3) of the DSM Directive allows rightholders 
to reserve their rights and, thus, opt out of the 
application of the exception. The modalities of 
such rights reservation are currently a matter 
of discussion and controversy, including in the 
aftermath of the release of the General-Pur-
pose Code of Practice. The few cases decided 
so far in, respectively, Germany, Netherlands, 
Hungary, and Denmark have failed to settle this 
issue, which therefore remains contentious:

•	 Germany and Denmark: At first instance, in 
Knesche v. LAION, 310 O 227/23 (2024), the 
District Court of Hamburg noted that a rights 
reservation done using natural language 
shall be deemed valid and enforceable (M 
Brüß, ‘German Court finds LAION’s copy-
ing of images non-infringing’ (28 Septem-
ber 2024) The IPKat). The Munich Regional 

Court shared the same conclusion in the 
more recent judgment in GEMA v. OpenAI, 42 
O 14139/24 (2025). Similarly, in BoligPortal v. 
ReData, BS-42485/2025-SHR (2025) the Dan-
ish Maritime and Commercial Court adopted 
the view that the claimant’s clear prohibition 
against data mining and privacy policy con-
stituted a valid TDM reservation.

•	 Germany, Netherlands and Hungary: In 
DPG MEDIA BV and Others v KNOWLEDGE 
EXCHANGE BV, C/13/737170 / HA ZA 23-690, 
NL:RBAMS:2024:6563 (2024), the Amster-
dam District Court found that an appropri-
ate reservation would be one done in the 
programming language robots.txt (A Cerri, 
‘Dutch court holds that TDM opt-out must 
be done by “machine-readable” means’ 
(16 February 2025) The IPKat). The same 
approach was endorsed by the Hungar-
ian Municipal Court of Appeals in Case 
9.Pf.20.353/2024/6-II (2024) (P Mezei, ‘Third 
European court decision on the general 
purpose TDM exception is out’ (8 May 2025) 
Kluwer Copyright Blog). In the 2025 appel-
late decision in Knesche v. LAION, 5 U 104/24, 
contrary to the first instance court, the OLG 
Hamburg held that a reservation done 
through natural language employed in the 
terms of service of a website does not sat-
isfy the requirement of machine readability.

All the above said, the consideration that machines understand natural language suggests 
that a rights reservation done in natural language is sufficient (R Kaufman, ‘AI rights res-
ervation: Human readable is machine readable – An interview with Haralambos (“Babis”) 
Marmanis’ (17 February 2025) The Scholarly Kitchen).

https://eur-lex.europa.eu/eli/dir/2019/790/oj/eng
https://digital-strategy.ec.europa.eu/en/policies/contents-code-gpai
https://digital-strategy.ec.europa.eu/en/policies/contents-code-gpai
https://www.wipo.int/wipolex/en/judgments/details/2381
https://ipkitten.blogspot.com/2024/09/guest-post-german-court-finds-laions.html
https://ipkitten.blogspot.com/2024/09/guest-post-german-court-finds-laions.html
https://ipkitten.blogspot.com/2024/09/guest-post-german-court-finds-laions.html
https://ipkitten.blogspot.com/2024/09/guest-post-german-court-finds-laions.html
https://ifrro.org/resources/documents/General/German_Court_OpenAI_Memory_Output_Infringe_Copyright_NOV25.pdf
https://ifrro.org/resources/documents/General/German_Court_OpenAI_Memory_Output_Infringe_Copyright_NOV25.pdf
https://www.linkedin.com/posts/jakobplesnermathiasen_danish-tdm-decision-ugcPost-7387224323373043713-2O64/?utm_source=share&utm_medium=member_desktop&rcm=ACoAAAC3HbwBJBVmIHTca04JImM5LacqArPk6S8
https://www.linkedin.com/posts/jakobplesnermathiasen_danish-tdm-decision-ugcPost-7387224323373043713-2O64/?utm_source=share&utm_medium=member_desktop&rcm=ACoAAAC3HbwBJBVmIHTca04JImM5LacqArPk6S8
https://uitspraken.rechtspraak.nl/details?id=ECLI:NL:RBAMS:2024:6563&showbutton=true&keyword=mediahuis&idx=3
https://uitspraken.rechtspraak.nl/details?id=ECLI:NL:RBAMS:2024:6563&showbutton=true&keyword=mediahuis&idx=3
https://uitspraken.rechtspraak.nl/details?id=ECLI:NL:RBAMS:2024:6563&showbutton=true&keyword=mediahuis&idx=3
https://ipkitten.blogspot.com/2025/02/dutch-court-holds-that-tdm-opt-out-must.html
https://ipkitten.blogspot.com/2025/02/dutch-court-holds-that-tdm-opt-out-must.html
https://ipkitten.blogspot.com/2025/02/dutch-court-holds-that-tdm-opt-out-must.html
https://ipkitten.blogspot.com/2025/02/dutch-court-holds-that-tdm-opt-out-must.html
https://copyrightblog.kluweriplaw.com/2025/05/08/third-european-court-decision-on-the-general-purpose-tdm-exception-is-out/
https://copyrightblog.kluweriplaw.com/2025/05/08/third-european-court-decision-on-the-general-purpose-tdm-exception-is-out/
https://copyrightblog.kluweriplaw.com/2025/05/08/third-european-court-decision-on-the-general-purpose-tdm-exception-is-out/
https://copyrightblog.kluweriplaw.com/2025/05/08/third-european-court-decision-on-the-general-purpose-tdm-exception-is-out/
https://drive.google.com/file/d/1-C3SkT6oC2JbjdRCq-Gy4z4cktBTm0Al/view
https://scholarlykitchen.sspnet.org/2025/02/17/ai-rights-reservation-human-readable-is-machine-readable-an-interview-with-haralambos-babis-marmanis/
https://scholarlykitchen.sspnet.org/2025/02/17/ai-rights-reservation-human-readable-is-machine-readable-an-interview-with-haralambos-babis-marmanis/
https://scholarlykitchen.sspnet.org/2025/02/17/ai-rights-reservation-human-readable-is-machine-readable-an-interview-with-haralambos-babis-marmanis/
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Like Company v. Google CJEU referral: At the time of writing, a referral for a preliminary ruling (Like Com-
pany v Google, C-250/25) is pending before the CJEU. The questions referred relate to the interplay 
between copyright and AI. Among other things, the Budapest District Court (Hungary) is asking if AI train-
ing engages the right of reproduction and, if so, whether the TDM exception in Article 4 of the DSM Direc-
tive applies. As it is discussed elsewhere (E Rosati, ‘CJEU receives first referral on chatbots and copyright’ 
(26 May 2025) The IPKat):

•	 Whether AI training engages the right of 
reproduction: This question appears to 
revisit the vexed issue whether training is 
even relevant under copyright law. At least 
in Europe, an answer in the affirmative has 
been already given through the adoption of 
specific TDM exceptions to inter alia the right 
of reproduction. The CJEU should answer this 
question accordingly.

•	 Whether the TDM exceptions apply to AI 
training: While some commentators have 
also recently opined that the TDM exceptions 
were not designed with AI training in mind 
(see, e.g., N Lucchi, Generative AI & Copy-
right: Balancing Creative Rights, Legal Integ-
rity, and Accountability in the AI Age (4 June 
2025)), the adoption of inter alia the AI Act 
appears to posit that the TDM exceptions 
may be relevant in the context of AI train-
ing. Nevertheless, as it has been explained, 
there is no exception under copyright and 
other rights that encompasses ‘AI training’ as 
such. In the EU, there are exceptions to spec-
ified restricted acts for specified purposes 
relating to TDM, which are all subject to sev-
eral different conditions, including (i) lawful 
access to the protected content in question 
and (ii) the requirements of the three-step 
test. The CJEU should uphold the specific and 
limited scope of TDM exceptions.

	ģ UK: A non-commercial text and data analysis 
exception (section 29A) was introduced into 
the CDPA in 2014 by relying on Article 5(3)(a) of 
the InfoSoc Directive. A potential legal reform is 
currently being considered. 

In late 2024, the UK government launched its 
Copyright and AI consultation, seeking views 
on the application of UK copyright law to the 
training of AI models. The proposed reformed 
UK approach could be closely modelled after 
EU law: a new exception might be introduced 
into the CDPA to allow TDM on lawfully accessed 
content for any purpose, subject to the possibil-
ity for rightholders to reserve their rights. Greater 
transparency about the sources of training 
material might be also imposed, again taking 
inspiration from EU law (notably Article 53(1)
(d) of the AI Act). The consultation closed on 25 
February 2025, attracting over 11,500 responses 
and the input of several stakeholders, includ-
ing high-profile artists opposing reform plans 
(L Kuenssberg, ‘Elton brands government ‘los-
ers’ over AI copyright plans’ (18 May 2025) BBC; 
Creative Titans and Industry Leaders Urge the 
Prime Minister to Support UK Creativity and 
Economic Growth by Enforcing Copyright Law 
(10 May 2025), M Sellman, ‘Abba’s Bjorn Ulvaeus 
joins chorus against AI copyright overhaul’ (29 
April 2025) The Times. At the time of writing, the 
official response of the UK Government and any 

https://curia.europa.eu/juris/showPdf.jsf?text=&docid=300681&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=5279466
https://curia.europa.eu/juris/showPdf.jsf?text=&docid=300681&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=5279466
https://ipkitten.blogspot.com/2025/05/cjeu-receives-first-referral-on.html
https://ipkitten.blogspot.com/2025/05/cjeu-receives-first-referral-on.html
https://www.europarl.europa.eu/committees/en/generative-ai-and-copyright/product-details/20250603WKS06402
https://www.europarl.europa.eu/committees/en/generative-ai-and-copyright/product-details/20250603WKS06402
https://www.europarl.europa.eu/committees/en/generative-ai-and-copyright/product-details/20250603WKS06402
https://www.europarl.europa.eu/committees/en/generative-ai-and-copyright/product-details/20250603WKS06402
https://eur-lex.europa.eu/eli/reg/2024/1689/oj/eng
https://www.legislation.gov.uk/ukpga/1988/48/section/29A
https://www.legislation.gov.uk/ukpga/1988/48/section/29A
https://eur-lex.europa.eu/eli/dir/2001/29/oj/eng
https://www.gov.uk/government/consultations/copyright-and-artificial-intelligence/copyright-and-artificial-intelligence
https://eur-lex.europa.eu/eli/reg/2024/1689/oj/eng
https://www.lexology.com/library/detail.aspx?g=c7650945-9b6a-4783-90b5-f2917b802838
https://www.bbc.com/news/articles/c8jg0348yvxo
https://www.bbc.com/news/articles/c8jg0348yvxo
https://beeban.com/wp-content/uploads/2025/05/25.05.09-Press-Release-and-Letter-to-the-PM-Creative-titans-and-industry-leaders-urge-the-Prime-Minister-to-support-UK-creativity-and-economic-growth-by-enforcing-copyright-law-Final-Updated.pdf
https://beeban.com/wp-content/uploads/2025/05/25.05.09-Press-Release-and-Letter-to-the-PM-Creative-titans-and-industry-leaders-urge-the-Prime-Minister-to-support-UK-creativity-and-economic-growth-by-enforcing-copyright-law-Final-Updated.pdf
https://beeban.com/wp-content/uploads/2025/05/25.05.09-Press-Release-and-Letter-to-the-PM-Creative-titans-and-industry-leaders-urge-the-Prime-Minister-to-support-UK-creativity-and-economic-growth-by-enforcing-copyright-law-Final-Updated.pdf
https://beeban.com/wp-content/uploads/2025/05/25.05.09-Press-Release-and-Letter-to-the-PM-Creative-titans-and-industry-leaders-urge-the-Prime-Minister-to-support-UK-creativity-and-economic-growth-by-enforcing-copyright-law-Final-Updated.pdf
https://www.thetimes.com/uk/technology-uk/article/abbas-bjorn-ulvaeus-ai-copyright-v8ghmqdkr
https://www.thetimes.com/uk/technology-uk/article/abbas-bjorn-ulvaeus-ai-copyright-v8ghmqdkr
https://www.thetimes.com/uk/technology-uk/article/abbas-bjorn-ulvaeus-ai-copyright-v8ghmqdkr
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follow-up initiative remain pending (Depart-
ment for Business and Trade, The UK’s Modern 
Industrial Strategy 2025 (23 June 2025), p. 126). 
Despite vigorous stakeholder advocacy, the 
Data (Use and Access) Act 2025 does not con-
tain any transparency obligations, the justifica-
tion being that this legislation differs and is sep-
arate from an official response to the already 
mentioned public consultation.

In late 2025, the High Court of England and Wales 
delivered its judgment in Getty Images (US) Inc 
& Ors v Stability AI Ltd (Rev1) [2025] EWHC 2863 
(Ch) (04 November 2025). The judgment does 
not concern Stability AI’s potential primary lia-
bility for copyright infringement, and does not 
interpret or apply section 29A CDPA, which thus 
remains untested at the time of writing. The 
decision has been appealed and the case is in 
progress at the time of writing. Then, in Decem-
ber, it was revealed that an overwhelming 
majority (95%) of respondents to the 2024-25 
public consultation was against loosening cop-
yright law to facilitate unlicensed AI training. On 
15 December 2025, the UK secretary of state for 
science, innovation and technology told parlia-
ment that there was “no clear consensus” and 
the government would “take the time to get this 
right” (R Booth, ‘Boost for artists in AI copyright 
battle as only 3% back UK active opt-out plan’ 
(16 December 2025) The Guardian).

In March 2026, the House of Lords’ Communica-
tion and Digital Committee published its report on 
AI, Copyright and the Creative Industries, which 
explores how the UK can enable responsible, 
licensing-based AI development that protects 
UK creators while supporting innovation. Among 
the main findings, there is that a commercial 
TDM exception with an ‘opt-out’ mechanism 

would not deliver meaningful control for right-
holders and would remove incentives for devel-
opers to license content for AI training. Creating 
the conditions for a thriving licensing market for 
AI training is recommended instead. This can be 
achieved by supporting the development and 
adoption of technical standards and tools that 
could overcome barriers to licensing at scale. 

Asia: TDM exceptions exist in the copyright laws 
of, e.g., Japan (Article 30-4 of the Copyright Act) 
and Singapore (Section 244 of the Copyright 
Act 2021). Singapore also envisages an open-
ended fair use defence closely modelled upon, 
although not only mirroring, the U.S. doctrine 
(section 191 of the Copyright Act). 

Insofar as South Korea is concerned, in 2011 a fair 
use provision (currently Article 35-5 of the Copy-
right Act, as last amended in 2023) was adopted, 
also modelled upon the corresponding U.S. fair 
use doctrine, yet with some crucial differences 
from U.S. law, including the express reference in 
the provision (para 1) to the requirements of the 
three-step test. In A Guide on Generative AI and 
Copyright, released by the Ministry of Culture, 
Sports and Tourism and the Korea Copyright 
Commission in 2024, the example of web scrap-
ing for the purpose of creating datasets to be 
subsequently employed in AI training processes is 
specifically discussed, the conclusion being that 
such an activity might be infringing under cop-
yright law if undertaken without a licence (p. 10). 
The Guide further highlights how the applicability 
of the national fair use doctrine to unlicensed AI 
training remains a matter of contention among 
commentators. Because of this, it recommends 
“to prevent possible disputes by securing author-
ization from the rights holder prior to use” (p. 17).

https://www.gov.uk/government/collections/the-uks-modern-industrial-strategy-2025
https://www.gov.uk/government/collections/the-uks-modern-industrial-strategy-2025
https://www.gov.uk/government/collections/the-uks-modern-industrial-strategy-2025
https://www.legislation.gov.uk/ukpga/2025/18/contents
https://www.bailii.org/ew/cases/EWHC/Ch/2025/2863.html
https://www.bailii.org/ew/cases/EWHC/Ch/2025/2863.html
https://www.bailii.org/ew/cases/EWHC/Ch/2025/2863.html
https://www.legislation.gov.uk/ukpga/1988/48/section/29A
https://www.theguardian.com/technology/2025/dec/16/boost-for-artists-in-ai-copyright-battle-as-only-3-per-cent-back-uk-active-opt-out-plan
https://www.theguardian.com/technology/2025/dec/16/boost-for-artists-in-ai-copyright-battle-as-only-3-per-cent-back-uk-active-opt-out-plan
https://www.theguardian.com/technology/2025/dec/16/boost-for-artists-in-ai-copyright-battle-as-only-3-per-cent-back-uk-active-opt-out-plan
https://committees.parliament.uk/committee/170/communications-and-digital-committee/news/212361/uk-creative-industries-face-a-clear-and-present-danger-from-generative-ai/
https://www.cric.or.jp/english/clj/cl2.html
https://sso.agc.gov.sg/Act/CA2021
https://sso.agc.gov.sg/Act/CA2021
https://sso.agc.gov.sg/Act/CA2021
https://elaw.klri.re.kr/eng_service/lawView.do?lang=ENG&hseq=32626
https://elaw.klri.re.kr/eng_service/lawView.do?lang=ENG&hseq=32626
https://www.korea.net/Government/Briefing-Room/Press-Releases/view?articleId=391&insttCode=A260123&type=N
https://www.korea.net/Government/Briefing-Room/Press-Releases/view?articleId=391&insttCode=A260123&type=N
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None of the exceptions adopted in the jurisdictions above (i) are for ‘AI training’ as such, nor do 
they, in any case, (ii) extend to output generation. 

In turn, if an AI-generated or -assisted outputs 
reproduces training data, questions of poten-
tial liability shall arise. These are discussed in 
greater detail in the IFRRO Toolkit (see also E Rosati, 
‘Infringing AI: Liability for AI-generated outputs 
under international, EU, and UK copyright law’ 
(2025) 16(2) European Journal of Risk Regulation 
603; regarding specifically the case of Singapore, 
see Artificial Intelligence Output and Copyright 
Infringement in Singapore, noting that: “AI tools 
can create stories, images, songs and more. But 
what happens if such output looks too much like 
someone else’s original work? As a user, developer 
or deployer of AI systems, you could be liable for 
copyright infringement by using AI irresponsibly.”) 
As regards the USA, in a recent case, the U.S. District 
Court for the Southern District of New York denied 
the defendant’s motion to dismiss claims that cer-
tain AI-generated outputs infringe copyright (Case 
1:23-cv-08292-SHS-OTW).

In the vast majority of countries, no TDM exceptions 
have been adopted, including in China. In countries 
where such reforms have been discussed, either 
there is an impasse or eventually a decision has 
been reached to abandon reform plans as detri-
mental to its creative industries (see also J Gong, 
‘What you need to know about China’s new Gen-
erative AI measures’ (3 August 2023) Bird & Bird):

	ģ An example of the former is Hong Kong, where in 
2022 the Government announced that, because 
of the diversity of views among stakeholders, 
“rushing into incorporating these issues in the 
amendment bill” would not be recommended 
(Legislative Council Panel on Commerce and 
Industry, Updating Hong Kong’s Copyright 
Regime – Outcomes of Public Consultation and 
Proposed Way Forward (19 April 2022), p. 19. In 
2024, a new public consultation was neverthe-
less launched, reviving the discussion around 
introducing a new TDM exception (Commerce 
and Economic Development Bureau Intellec-
tual Property Department, Copyright and Arti-
ficial Intelligence – Public Consultation Paper 
(2024), p. 30 ff). At the time of writing no further 
developments have occurred.

	ģ An example of the latter is Australia, where the 
Government announced that no such excep-
tion would be introduced into Australian law 
(Albanese Government to Ensure Australia 
is Prepared for Future Copyright Challenges 
Emerging from AI (26 October 2025)).

https://www.cambridge.org/core/journals/european-journal-of-risk-regulation/article/infringing-ai-liability-for-aigenerated-outputs-under-international-eu-and-uk-copyright-law/C568C6B717E9CFC45FB52E58E54B6BEC
https://www.cambridge.org/core/journals/european-journal-of-risk-regulation/article/infringing-ai-liability-for-aigenerated-outputs-under-international-eu-and-uk-copyright-law/C568C6B717E9CFC45FB52E58E54B6BEC
https://www.cambridge.org/core/journals/european-journal-of-risk-regulation/article/infringing-ai-liability-for-aigenerated-outputs-under-international-eu-and-uk-copyright-law/C568C6B717E9CFC45FB52E58E54B6BEC
https://www.cambridge.org/core/journals/european-journal-of-risk-regulation/article/infringing-ai-liability-for-aigenerated-outputs-under-international-eu-and-uk-copyright-law/C568C6B717E9CFC45FB52E58E54B6BEC
https://www.cambridge.org/core/journals/european-journal-of-risk-regulation/article/infringing-ai-liability-for-aigenerated-outputs-under-international-eu-and-uk-copyright-law/C568C6B717E9CFC45FB52E58E54B6BEC
https://isomer-user-content.by.gov.sg/61/908918b6-a9f5-4494-a980-6f93ec6b3f13/ai-infographic-v2-how-does-singapore-law-treat-ai-generated-content-that-may-infringe-copyright.pdf
https://isomer-user-content.by.gov.sg/61/908918b6-a9f5-4494-a980-6f93ec6b3f13/ai-infographic-v2-how-does-singapore-law-treat-ai-generated-content-that-may-infringe-copyright.pdf
https://media.licdn.com/dms/document/media/v2/D4E1FAQH8XacERoHTJg/feedshare-document-pdf-analyzed/B4EZornzcZKYAY-/0/1761668447921?e=1763596800&v=beta&t=s9ovsmVjyCdHSOR9HT_-uhP40qqb9Dlqzhak5YzqJX8
https://media.licdn.com/dms/document/media/v2/D4E1FAQH8XacERoHTJg/feedshare-document-pdf-analyzed/B4EZornzcZKYAY-/0/1761668447921?e=1763596800&v=beta&t=s9ovsmVjyCdHSOR9HT_-uhP40qqb9Dlqzhak5YzqJX8
https://www.twobirds.com/en/insights/2023/china/what-you-need-to-know-about-china%E2%80%99s-new-generative-ai-measures
https://www.twobirds.com/en/insights/2023/china/what-you-need-to-know-about-china%E2%80%99s-new-generative-ai-measures
https://www.twobirds.com/en/insights/2023/china/what-you-need-to-know-about-china%E2%80%99s-new-generative-ai-measures
https://www.cedb.gov.hk/citb/en/consultations-and-publications/consultation-papers.html
https://www.cedb.gov.hk/citb/en/consultations-and-publications/consultation-papers.html
https://www.cedb.gov.hk/citb/en/consultations-and-publications/consultation-papers.html
https://www.cedb.gov.hk/citb/en/consultations-and-publications/consultation-papers.html
https://www.ipd.gov.hk/filemanager/ipd/en/share/consultation-papers/Eng-Copyright-and-AI-Consultation-Paper-20240708.pdf
https://www.ipd.gov.hk/filemanager/ipd/en/share/consultation-papers/Eng-Copyright-and-AI-Consultation-Paper-20240708.pdf
https://www.ipd.gov.hk/filemanager/ipd/en/share/consultation-papers/Eng-Copyright-and-AI-Consultation-Paper-20240708.pdf
https://www.ipd.gov.hk/filemanager/ipd/en/share/consultation-papers/Eng-Copyright-and-AI-Consultation-Paper-20240708.pdf
https://www.ipd.gov.hk/filemanager/ipd/en/share/consultation-papers/Eng-Copyright-and-AI-Consultation-Paper-20240708.pdf
https://ministers.ag.gov.au/media-centre/albanese-government-ensure-australia-prepared-future-copyright-challenges-emerging-ai-26-10-2025
https://ministers.ag.gov.au/media-centre/albanese-government-ensure-australia-prepared-future-copyright-challenges-emerging-ai-26-10-2025
https://ministers.ag.gov.au/media-centre/albanese-government-ensure-australia-prepared-future-copyright-challenges-emerging-ai-26-10-2025
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In the USA, no legislative reform has been under-
taken. Ongoing litigation around unlicensed AI 
training is thus testing the boundaries of the fair 
use doctrine:

	ģ In the first case decided on unlicensed AI train-
ing, Thomson Reuters v. Ross Intelligence, No. 
1:20-CV-613-SB (D. Del. Feb. 11, 2025), the U.S. 
District Court for the District of Delaware con-
cluded that the defendant’s conduct did not 
qualify as fair use. Ross Intelligence’s training 
of a competing AI model to Thomson Reuters’ 
Westlaw infringed copyright in the latter’s head-
notes. At the time of writing, Ross Intelligence’s 
appeal is pending.

	ģ In the more recent order issued in Rich-
ard Kadrey, et al. v. Meta Platforms, Inc., No. 
23-cv-03417-VC (N. Cal. Jun. 25, 2025), Judge 
Chhabria granted summary judgment to Meta 
on the plaintiffs’ claim that the company had 
infringed copyright by training its models with 
their books on consideration that the plaintiffs 
had made the wrong argument and failed to 
develop a record in support of the right case. 
As a result, not only – “in the grand scheme 
of things” – the consequences of the ruling 
are limited, but what is particularly relevant 
is the point, made by the judge, that “in most 
cases” the unlicensed use of protected con-
tent for training purposes would be regarded 

as illegal, also considering that, if these models 
are expected to generate billions, even trillions, 
of dollars for their developers, it is “ridiculous” to 
claim that such companies cannot “figure out a 
way to compensate copyright holders” for the 
use of their content, if this is required for training 
purposes. Judge Chhabria also criticised the 
earlier order issued by Judge Alsup in Andrea 
Bartz, et al., v. Anthropic, No. C 24-05417 WHA 
(N. Cal. Jun. 23, 2025), especially that he had 
appeared to overlook the substantial displace-
ment effects of AI-generated content flooding 
the market and the reduction of incentives to 
create in the future. In 2025 Anthropic decided 
to settle its litigation with Bartz and Others for 
USD 1.5 billion, this being the largest settlement 
in the history of U.S. copyright litigation (D Han-
sen, ‘The Anthropic settlement – what it is and 
isn’t (and who could get paid)’ (7 September 
2025) Authors’ Alliance).

	ģ The displacement effect of AI-generated con-
tent vis-à-vis human-created work – and thus 
its relevance under the fourth fair use fac-
tor – has been also highlighted in literature, 
including empirical and qualitative research 
(T Chakrabarty – JC Ginsburg – P Dhillon, 
‘Readers prefer outputs of AI trained on copy-
righted books over expert human writers’ (last 
revised 9 November 2025) Columbia Public 
Law Research Paper No. 5606570).

No copyright exception – including those permitting TDM – covers the entirety of AI development 
in each and every case (E Rosati, ‘Copyright exceptions and fair use defences for AI training done 
for “research” and “learning,” or the inescapable licensing horizon’ (2025) European Journal of Risk 
Regulation). All existing TDM exceptions only encompass specified restricted acts. AI training – by 
default – requires the making of copies at multiple stages, with the result that the right of reproduc-
tion is engaged several times. Other exclusive rights are also likely to be undertaken in the context of 
training processes.

https://www.law.cornell.edu/uscode/text/17/107
https://www.law.cornell.edu/uscode/text/17/107
https://www.ded.uscourts.gov/opinion/thomson-reuters-enterprise-centre-gmbh-et-al-v-ross-intelligence-inc-5
https://www.ded.uscourts.gov/opinion/thomson-reuters-enterprise-centre-gmbh-et-al-v-ross-intelligence-inc-5
https://law.justia.com/cases/federal/district-courts/california/candce/3:2023cv03417/415175/598/
https://law.justia.com/cases/federal/district-courts/california/candce/3:2023cv03417/415175/598/
https://law.justia.com/cases/federal/district-courts/california/candce/3:2023cv03417/415175/598/
https://docs.justia.com/cases/federal/district-courts/california/candce/3:2024cv05417/434709/231
https://docs.justia.com/cases/federal/district-courts/california/candce/3:2024cv05417/434709/231
https://docs.justia.com/cases/federal/district-courts/california/candce/3:2024cv05417/434709/231
https://www.authorsalliance.org/2025/09/07/the-anthropic-settlement-what-it-is-and-isnt-and-who-could-get-paid/
https://www.authorsalliance.org/2025/09/07/the-anthropic-settlement-what-it-is-and-isnt-and-who-could-get-paid/
https://www.authorsalliance.org/2025/09/07/the-anthropic-settlement-what-it-is-and-isnt-and-who-could-get-paid/
https://www.authorsalliance.org/2025/09/07/the-anthropic-settlement-what-it-is-and-isnt-and-who-could-get-paid/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5606570
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5606570
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5606570
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5606570
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5606570
https://www.cambridge.org/core/journals/european-journal-of-risk-regulation/article/copyright-exceptions-and-fair-use-defences-for-ai-training-done-for-research-and-learning-or-the-inescapable-licensing-horizon/752DF1DB564AD1EDFE23BA8BB1110802
https://www.cambridge.org/core/journals/european-journal-of-risk-regulation/article/copyright-exceptions-and-fair-use-defences-for-ai-training-done-for-research-and-learning-or-the-inescapable-licensing-horizon/752DF1DB564AD1EDFE23BA8BB1110802
https://www.cambridge.org/core/journals/european-journal-of-risk-regulation/article/copyright-exceptions-and-fair-use-defences-for-ai-training-done-for-research-and-learning-or-the-inescapable-licensing-horizon/752DF1DB564AD1EDFE23BA8BB1110802
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The exclusive right of reproduction encompasses 
reproduction “in any form”. It is irrelevant if the cop-
ies made are permanent or merely temporary. If a 
copy is made at some point in the process of devel-
oping an AI model, that copy is the result of a cop-
yright-relevant act of reproduction. Hence, those 
that have argued that the process of develop-
ment of AI models does not involve copyright-rel-
evant reproductions – either because the copies 

are ‘intermediate’ copies, or that the AI models are 
merely being ‘inspired’ by existing works and sub-
ject-matter, or even referring to the idea/expression 
dichotomy and arguing that copying only involves 
‘non-expressive’ parts of works – are incorrect, both 
from a technical perspective and the perspective 
of copyright law. The diagram below offers a sim-
plified guide of the stages of AI model development 
that could involve copyright-relevant acts:

Scraping/crawling of 
protected content online

� Right of extraction
 (if content included in
 database)

� Right of reproduction

Creation of dataset

� Right of reproduction

Online publication
of dataset

� Right of reproduction

� Right of communication/
 making available 
 to the public

Downloading of dataset

� Right of reproduction

AI training

� Right of extraction
 (if content included in
 database)

� Right of reproduction

Use of resulting model

� Right of reproduction

� Right of adaptation

� Right of communication/
 making available 
 to the public

� Right of distribution

Scraping/crawling of 
protected content online

� Right of extraction
 (if content included in
 database)

� Right of reproduction

Creation of dataset

� Right of reproduction

Online publication
of dataset

� Right of reproduction

� Right of communication/
 making available 
 to the public

Downloading of dataset

� Right of reproduction

AI training

� Right of extraction
 (if content included in
 database)

� Right of reproduction

Use of resulting model

� Right of reproduction

� Right of adaptation

� Right of communication/
 making available 
 to the public

� Right of distribution
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	ģ Lawful access means authorised release of the 
protected work or subject-matter by the relevant 
rightholder before it can be used by others with-
out permission. It is a general requirement under 
copyright law, regardless of whether a specific 
mention in this sense is provided in the statutes.

•	 EU: The CJEU has consistently held that the 
availability of exceptions in general presup-
poses prior lawful access, further linking such 
a requirement to the three-step test (e.g., 
CJEU, ACI Adam, C-435/10, para 38). 

•	 USA: The Copyright Office has concluded that 
training of AI models on content that is known 
to be unlawful weighs against a finding of fair 
use (U.S. Copyright Office, Copyright and Arti-
ficial Intelligence – Part 3: Generative AI Train-
ing (Pre-publication Version) (May 2025), p. 
52). Overall, under U.S. law, “downloading and 
storing pirated content is clearly not legal, even 
if it is to be used for a fair use purpose.” (H 
Stephens, ‘When the end does not justify the 
means, Anthropic’s $1.5 billion lesson’ (13 Sep-
tember 2025) Hugh Stephens Blog).

•	 Japan: The same position has been indicated 
to apply under Japanese law (Copyright 

Division, Agency for Cultural Affairs, Japan), 
“General Understanding on AI and Copy-
right in Japan” -Overview- (published by 
the Legal Subcommittee under the Cop-
yright Subdivision of the Cultural Council) 
(May 2024), p. 11).

	ģ The three-step test consists of three cumulative 
requirements – (i) certain special cases, (ii) no 
conflict with normal exploitation, (iii) no undue 
prejudice to rightholders’ legitimate interests – 
which need to be assessed in accordance with 
their logical order, that is as steps. Before deter-
mining whether a certain exception unreason-
ably prejudices the legitimate interests of the 
concerned rightholder, it is necessary to con-
sider whether there is a conflict with a normal 
exploitation of protected content and, prior 
to that, whether the exception at hand only 
applies to certain special cases (WTO, United 
States – Section 110(5), §6.160; see also Guide to 
Copyright and Related Rights Treaties Admin-
istered by WIPO and Glossary of Copyright and 
Related Rights Terms, para 85). As AI licensing 
becomes more prevalent, the ‘normal exploita-
tion’ of a copyright work or other protected 
subject-matter is indeed the one controlled by 
the relevant rightholder.

Like all exceptions, the TDM ones also require (1) lawful access to the protected content and (2) compli-
ance with the three-step test and, having regard to the UK, fair dealing:

Applying all of the above to AI training, not only is there no TDM exception (or open-ended fair use 
doctrine) covering in every instance the entirety of it, but such an exception also would not be 
possible considering the requirements of the three-step test / fair dealing (E Rosati, ‘TDM excep-
tions (not just the three-step test) don’t allow all unlicensed AI development’ (13 October 2025) The 
IPKat). A different interpretation would (i) arguably render an exception applicable well beyond ‘cer-
tain special cases’ – thus disqualifying it at the outset given that, as noted, the steps of the three-step 
test must be considered in sequence – and (ii) be at odds with the second and third step.

https://curia.europa.eu/juris/document/document.jsf?text=&docid=150786&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=10532004
https://www.copyright.gov/ai/Copyright-and-Artificial-Intelligence-Part-3-Generative-AI-Training-Report-Pre-Publication-Version.pdf
https://www.copyright.gov/ai/Copyright-and-Artificial-Intelligence-Part-3-Generative-AI-Training-Report-Pre-Publication-Version.pdf
https://www.copyright.gov/ai/Copyright-and-Artificial-Intelligence-Part-3-Generative-AI-Training-Report-Pre-Publication-Version.pdf
https://www.copyright.gov/ai/Copyright-and-Artificial-Intelligence-Part-3-Generative-AI-Training-Report-Pre-Publication-Version.pdf
https://hughstephensblog.net/2025/09/13/when-the-end-does-not-justify-the-means-anthropics-1-5-billion-lesson/
https://hughstephensblog.net/2025/09/13/when-the-end-does-not-justify-the-means-anthropics-1-5-billion-lesson/
https://hughstephensblog.net/2025/09/13/when-the-end-does-not-justify-the-means-anthropics-1-5-billion-lesson/
https://hughstephensblog.net/2025/09/13/when-the-end-does-not-justify-the-means-anthropics-1-5-billion-lesson/
https://www.bunka.go.jp/english/policy/copyright/pdf/94055801_01.pdf
https://www.bunka.go.jp/english/policy/copyright/pdf/94055801_01.pdf
https://www.bunka.go.jp/english/policy/copyright/pdf/94055801_01.pdf
https://www.bunka.go.jp/english/policy/copyright/pdf/94055801_01.pdf
https://www.bunka.go.jp/english/policy/copyright/pdf/94055801_01.pdf
https://www.bunka.go.jp/english/policy/copyright/pdf/94055801_01.pdf
https://www.bunka.go.jp/english/policy/copyright/pdf/94055801_01.pdf
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds160_e.htm
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds160_e.htm
https://www.wipo.int/publications/en/details.jsp?id=361
https://www.wipo.int/publications/en/details.jsp?id=361
https://www.wipo.int/publications/en/details.jsp?id=361
https://www.wipo.int/publications/en/details.jsp?id=361
https://ipkitten.blogspot.com/2025/10/tdm-exceptions-not-just-three-step-test.html
https://ipkitten.blogspot.com/2025/10/tdm-exceptions-not-just-three-step-test.html
https://ipkitten.blogspot.com/2025/10/tdm-exceptions-not-just-three-step-test.html
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2.	 The importance of licensing  	
	

Despite TDM exceptions and arguments that open-
ended fair use-style doctrines are generally appli-
cable to unlicensed AI training (see, e.g., MW Car-
roll, ‘Copyright and the progress of science: Why 
text and data mining is lawful’ (2019) 59 UC Davis 
Law Rev 893; MA Lemley – B Casey, ‘Fair learning’ 
(2021) 99 Tex L Rev 743), no exception / open ended, 
fair use-style doctrine fully covers the develop-
ment and deployment of AI models in each and 
every instance. For rightholders and AI developers, 
a licensing approach is thus both practical and 
necessary as it is through licensing that concerned 
parties are provided certainty regarding their rights 

and responsibilities with respect to the use of pro-
tected works and subject-matter for training. 

A licensing market for AI training already exists 
and continues to evolve. As reported in the media, 
agreements have been already concluded 
between rightholders and AI developers (see Gen-
erative AI Licensing Agreement Tracker, Ithaka S+R; 
the AI Licensing Deals as listed here; AI Licensing by 
AI Companies). Collective management organi-
sations have also been developing and launching 
collective licences for GenAI. Licences have been, 
for example, unveiled by CCC, CLA, and STIM.

Going forward, the applicability of exceptions could (and should) be likely confined, as a matter of 
practice, to very circumscribed phases of AI development. Licensing, not exceptions, is the most 
practical and – above all – practicable framework for accommodating AI development and 
striking the required ‘fair balance’ with copyright protection.

https://lawreview.law.ucdavis.edu/sites/g/files/dgvnsk15026/files/media/documents/53-2_Carroll.pdf
https://lawreview.law.ucdavis.edu/sites/g/files/dgvnsk15026/files/media/documents/53-2_Carroll.pdf
https://lawreview.law.ucdavis.edu/sites/g/files/dgvnsk15026/files/media/documents/53-2_Carroll.pdf
https://lawreview.law.ucdavis.edu/sites/g/files/dgvnsk15026/files/media/documents/53-2_Carroll.pdf
https://texaslawreview.org/wp-content/uploads/2021/03/Lemley.Printer.pdf
https://texaslawreview.org/wp-content/uploads/2021/03/Lemley.Printer.pdf
https://sr.ithaka.org/our-work/generative-ai-licensing-agreement-tracker/
https://sr.ithaka.org/our-work/generative-ai-licensing-agreement-tracker/
https://publishers.org/news/association-of-american-publishers-files-amicus-brief-in-ai-case-explaining-that-willful-infringement-by-meta-grossly-fails-fair-use-precedent/
https://copyrightalliance.org/artificial-intelligence-copyright/licensing/ai-companies/
https://copyrightalliance.org/artificial-intelligence-copyright/licensing/ai-companies/
https://www.copyright.com/blog/ccc-launches-collective-ai-license/
https://cla.co.uk/development-of-cla-generative-ai-licence/
https://www.stim.se/en/news/stim-launches-the-worlds-first-ai-license-for-music
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B.	 Transparency obligations

As it is explained in the preamble to the AI Act 
(recital 27), in general terms, transparency “means 
that AI systems are developed and used in a way 
that allows appropriate traceability and explaina-
bility”. The EU AI Act is the first legislative framework 
that provides a regulation of transparency:

	ģ Regarding content protected by copyright and 
related rights and used by GPAI providers to train 
their models, Article 53(1)(d) of the EU AI Act pro-
vides an obligation to “draw up and make pub-
licly available a sufficiently detailed summary 
about the content used for training of the gen-
eral-purpose AI model, according to a template 
provided by the AI Office.” As it is explained in 
recital 107, such summary should balance the 

right of GPAI developers to “protect trade secrets 
and confidential business information” with the 
rights of rightholders and the enforceability 
thereof, including having regard to the applica-
bility of relevant exceptions and the rights reser-
vation possibility afforded by Article 4(3) of the 
DSM Directive (see above at §I.A.1).

	ģ On 24 July 2025, the European Commission 
published a template for the public summary of 
training content for GPAI models. The template 
complements the guidelines on the scope of 
the rules for general-purpose AI models, pub-
lished on 18 July 2025, and the General-Purpose 
AI Code of Practice released on 10 July 2025. 

A transparency obligation in the terms described above has been only legally required in the EU. 
Nevertheless, calls to ensure the transparency of the data used for training purposes have been 
made in several other jurisdictions, including inter alia the UK.

Examples of jurisdictions where transparency 
requirements are currently being discussed include:

	ģ UK: Amidst the ongoing potential reform dis-
cussion (see above at §I.A.1) and specifically 
pending the adoption of the Data (Use and 
Access) Act 2025, the Publishers Association 
commissioned research showing that 92% UK 
Members of Parliament believe that AI devel-
opers should be required to be transparent 
with authors and publishers about the works 
used to train their models, and 86% agree that 
compensation ensures the creative efforts of 
rightsholders are valued and protected (Pub-
lishers Association, MPs call for AI transparency 

and fair compensation for copyright content 
(1 April 2025)). The same view was shared by 
several authors, artists, and rightholders in an 
open letter to the UK Prime Minister on 10 May 
2025 (Creative Titans and Industry Leaders 
Urge the Prime Minister to Support UK Creativ-
ity and Economic Growth by Enforcing Copy-
right Law (10 May 2025)). Despite all of this, a 
transparency obligation was regrettably not 
included in the adopted version of the Act, the 
justification being that this legislation differs 
and is separate from an official response to 
the Copyright and AI consultation, for which an 
official Government response is still pending at 
the time of writing. 

https://eur-lex.europa.eu/eli/reg/2024/1689/oj/eng
https://eur-lex.europa.eu/eli/reg/2024/1689/oj/eng
https://eur-lex.europa.eu/eli/reg/2024/1689/oj/eng
https://eur-lex.europa.eu/eli/dir/2019/790/oj/eng
https://digital-strategy.ec.europa.eu/en/library/explanatory-notice-and-template-public-summary-training-content-general-purpose-ai-models
https://digital-strategy.ec.europa.eu/en/news/learn-more-about-guidelines-providers-general-purpose-ai-models
https://digital-strategy.ec.europa.eu/en/news/learn-more-about-guidelines-providers-general-purpose-ai-models
https://digital-strategy.ec.europa.eu/en/policies/contents-code-gpai
https://digital-strategy.ec.europa.eu/en/policies/contents-code-gpai
https://www.legislation.gov.uk/ukpga/2025/18/contents
https://www.legislation.gov.uk/ukpga/2025/18/contents
https://www.publishers.org.uk/mps-call-for-ai-transparency-and-fair-compensation-for-copyright-content/
https://www.publishers.org.uk/mps-call-for-ai-transparency-and-fair-compensation-for-copyright-content/
https://www.publishers.org.uk/mps-call-for-ai-transparency-and-fair-compensation-for-copyright-content/
https://www.publishers.org.uk/mps-call-for-ai-transparency-and-fair-compensation-for-copyright-content/
https://beeban.com/wp-content/uploads/2025/05/25.05.09-Press-Release-and-Letter-to-the-PM-Creative-titans-and-industry-leaders-urge-the-Prime-Minister-to-support-UK-creativity-and-economic-growth-by-enforcing-copyright-law-Final-Updated.pdf
https://beeban.com/wp-content/uploads/2025/05/25.05.09-Press-Release-and-Letter-to-the-PM-Creative-titans-and-industry-leaders-urge-the-Prime-Minister-to-support-UK-creativity-and-economic-growth-by-enforcing-copyright-law-Final-Updated.pdf
https://beeban.com/wp-content/uploads/2025/05/25.05.09-Press-Release-and-Letter-to-the-PM-Creative-titans-and-industry-leaders-urge-the-Prime-Minister-to-support-UK-creativity-and-economic-growth-by-enforcing-copyright-law-Final-Updated.pdf
https://beeban.com/wp-content/uploads/2025/05/25.05.09-Press-Release-and-Letter-to-the-PM-Creative-titans-and-industry-leaders-urge-the-Prime-Minister-to-support-UK-creativity-and-economic-growth-by-enforcing-copyright-law-Final-Updated.pdf
https://www.gov.uk/government/consultations/copyright-and-artificial-intelligence/copyright-and-artificial-intelligence
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In autumn 2025, rightholders in inter alia the visual 
sector called for retrospective settlements for 
past unauthorised use, transparent disclosure of 
training datasets and fair licensing agreements 
to ensure creators are properly credited and 
compensated for their contributions to AI devel-
opment (DACS, Our Joint Statement Calling for 
Transparency, Fairness and Respect for Creators’ 
Rights in the Age of AI (16 October 2025)). Still in 
autumn 2025, the British Copyright Council high-
lighted how respecting authors’ and rightholders’ 
copyright and related rights is also needed from 
a fundamental / human rights perspective (Brit-
ish Copyright Council, BCC Responds to the Call 
for Evidence by the Joint Committee on Human 
Rights (17 September 2025)). 

	ģ USA: No transparency obligation compara-
ble to that of the EU AI Act exists under U.S. law, 
though a number of bills are currently pending, 
including The Transparency and Responsibility 
for Artificial Intelligence Networks (TRAIN) Act, 
which would require AI models to disclose train-
ing data records. That said, labelling practices 
relating to outputs are emerging, and so are 
related obligations (at least at state level): see 
below at §II.B.

https://www.dacs.org.uk/news-events/joint-statement-on-creators-rights-in-age-of-ai
https://www.dacs.org.uk/news-events/joint-statement-on-creators-rights-in-age-of-ai
https://www.dacs.org.uk/news-events/joint-statement-on-creators-rights-in-age-of-ai
https://www.britishcopyright.org/bcc-responds-to-the-call-for-evidence-by-the-joint-committee-on-human-rights/
https://www.britishcopyright.org/bcc-responds-to-the-call-for-evidence-by-the-joint-committee-on-human-rights/
https://www.britishcopyright.org/bcc-responds-to-the-call-for-evidence-by-the-joint-committee-on-human-rights/
https://www.britishcopyright.org/bcc-responds-to-the-call-for-evidence-by-the-joint-committee-on-human-rights/
https://eur-lex.europa.eu/eli/reg/2024/1689/oj/eng
https://www.congress.gov/bill/119th-congress/senate-bill/2455/text
https://www.congress.gov/bill/119th-congress/senate-bill/2455/text
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C.	 Synthetic media

The notions of synthetic media, digital replicas, 
and deepfakes refer to media content – includ-
ing images, videos, audio, or text – generated or 
manipulated using technologies like but not nec-
essarily limited to AI and intended to realistically 
but falsely depict an individual. The AI Act specif-
ically defines a deepfake as an “AI-generated or 
manipulated image, audio or video content that 
resembles existing persons, objects, places, enti-
ties or events and would falsely appear to a per-
son to be authentic or truthful” (Article 3(60)).

Synthetic media is not new, but the rise of genera-
tive AI has exacerbated the creation and dissemi-
nation of non-consensual synthetic media, as well 
as replicas and imitations of one’s own likeness 
and personal attributes, including voice and style. 
It takes very little time and effort to create a deep-
fake (S Bond, ‘It takes a few dollars and 8 minutes 
to create a deepfake. And that’s only the start’ (23 
March 2023) NPR).

Detecting synthetic media is key for several rea-
sons, including to ensure reliability, provenance 
and integrity of scientific records and data. It also 
serves to contrast misinformation and manipula-
tion (World Economic Forum, ‘Why detecting dan-
gerous AI is key to keeping trust alive in the deep-
fake era’ (7 July 2025)). While challenges in this 
sense are widespread, tools are currently being 
developed and assessed to facilitate detection 
tasks (see, e.g., D Salvi and Others, ‘Not all deep-
fakes are created equal: Triaging audio forger-
ies for robust deepfake singer identification’ (20 
October 2025)).

Once again, the policy and legislative discourse 
has been proceeding at an uneven pace:

	ģ EU: Besides protection available under national 
laws (e.g., image/personality rights: see below 
at §I.C.2), data protection/privacy, as well as 
intellectual property rights, the AI Act requires 
deployers of an AI system that generates 
or manipulates image, audio or video con-
tent constituting a deepfake, to disclose that 
the content has been artificially generated or 
manipulated (Article 50(4)). It should be noted 
that no comparable legal obligation is foreseen 
for users of an AI system and/or other services, 
including but not limited to social media plat-
forms. Nevertheless, some social media plat-
forms have been implementing their own label-
ling policies: see below at §II:B.

•	 Italy: Through the adoption of Law 132/2025, 
Italy has seemingly been the first EU Member 
State to introduce national legislation on AI. 
Among other things, the Law has criminalised 
the non-consensual dissemination of content 
generated by or altered through AI (Article 
612-quater of the Italian Criminal Code).

From a legal perspective, the rise of synthetic 
media raises several issues, including but not 
limited to the protectability of styles under 
copyright and, more broadly, forms of persona 
protection. Above all, it raises the fundamental 
challenge of how the creation and spread of 
non-consensual synthetic media may be pre-
vented and repressed.

https://eur-lex.europa.eu/eli/reg/2024/1689/oj/eng
https://www.npr.org/2023/03/23/1165146797/it-takes-a-few-dollars-and-8-minutes-to-create-a-deepfake-and-thats-only-the-sta
https://www.npr.org/2023/03/23/1165146797/it-takes-a-few-dollars-and-8-minutes-to-create-a-deepfake-and-thats-only-the-sta
https://www.npr.org/2023/03/23/1165146797/it-takes-a-few-dollars-and-8-minutes-to-create-a-deepfake-and-thats-only-the-sta
https://www.weforum.org/stories/2025/07/why-detecting-dangerous-ai-is-key-to-keeping-trust-alive/
https://www.weforum.org/stories/2025/07/why-detecting-dangerous-ai-is-key-to-keeping-trust-alive/
https://www.weforum.org/stories/2025/07/why-detecting-dangerous-ai-is-key-to-keeping-trust-alive/
https://arxiv.org/abs/2510.17474
https://arxiv.org/abs/2510.17474
https://arxiv.org/abs/2510.17474
https://arxiv.org/abs/2510.17474
https://eur-lex.europa.eu/eli/reg/2024/1689/oj/eng
https://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:legge:2025;132
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	ģ China: In 2025, the Cyberspace Administration 
of China issued the Labeling Measures for Con-
tent Generated by Artificial Intelligence, with 
effect as of 1 September 2025. The Measures 
relate to AI-generated synthetic content and 
target online information service providers (T 
Bond – E Ren, ‘New AI content labelling rules in 
China: What are they and how do they com-
pare to the EU AI Act?’ (20 May 2025) Bird&Bird). 

	ģ UK: There is no general obligation under UK law 
comparable to that set in the AI Act. Specific 
provisions are nevertheless in place for the cre-
ation (Data (Use and Access) Act 2025, section 
138) and dissemination (Online Safety Act 2023, 
sections 188 ff.) of non-consensual synthetic 
media of an intimate kind.

	ģ USA: Besides protection available at the level 
of some states through publicity rights and the 

discussion surrounding the potential introduc-
tion of a federal publicity right (U.S. Copyright 
Office, Copyright and Artificial Intelligence – 
Part 1: Digital Replicas (July 2024)), the adop-
tion of the No FAKES Act (reintroduced in 2025), 
which is meant to “protect intellectual property 
rights in the voice and visual likeness of individ-
uals, and for other purposes” is pending. Mean-
while, the TAKE IT DOWN Act was adopted in 
2025: it requires “covered platforms to remove 
nonconsensual intimate visual depictions, and 
for other purposes.”

	ģ Brazil: In autumn 2025, a bill that would amend 
Brazil’s copyright law (PL 5005/2025) was intro-
duced to protect the “image, voice, and other 
personal characteristics against realistic digital 
imitations generated by artificial intelligence or 
similar technology, as well as [to reinforce] the 
rights of performing artists”.

https://www.twobirds.com/en/insights/2025/new-ai-content-labelling-rules-in-china-what-are-they-and-how-do-they-compare-to-the-eu-ai-act
https://www.twobirds.com/en/insights/2025/new-ai-content-labelling-rules-in-china-what-are-they-and-how-do-they-compare-to-the-eu-ai-act
https://www.twobirds.com/en/insights/2025/new-ai-content-labelling-rules-in-china-what-are-they-and-how-do-they-compare-to-the-eu-ai-act
https://www.twobirds.com/en/insights/2025/new-ai-content-labelling-rules-in-china-what-are-they-and-how-do-they-compare-to-the-eu-ai-act
https://eur-lex.europa.eu/eli/reg/2024/1689/oj/eng
https://www.legislation.gov.uk/ukpga/2025/18/section/138
https://www.legislation.gov.uk/ukpga/2025/18/section/138
https://www.legislation.gov.uk/ukpga/2023/50
https://www.legislation.gov.uk/ukpga/2023/50
https://www.copyright.gov/ai/Copyright-and-Artificial-Intelligence-Part-1-Digital-Replicas-Report.pdf
https://www.copyright.gov/ai/Copyright-and-Artificial-Intelligence-Part-1-Digital-Replicas-Report.pdf
https://www.copyright.gov/ai/Copyright-and-Artificial-Intelligence-Part-1-Digital-Replicas-Report.pdf
https://www.congress.gov/bill/119th-congress/senate-bill/1367
https://www.congress.gov/bill/119th-congress/senate-bill/146
https://www.camara.leg.br/proposicoesWeb/fichadetramitacao?idProposicao=2568007
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1.	 Protectability of styles under copyright 	

As noted, a key characteristic and goal of synthetic 
media is to imitate a person. From a copyright per-
spective, the possibility for an AI model to generate 
outputs that imitate someone’s style has been not 
only widely reported by and discussed in general 
media – for example having regard to the possibil-
ity unveiled by OpenAI to inter alia generate con-
tent in the style of Studio Ghibli’s creations through 
its 4o Image Generation service (see, e.g., A Reis-
ner, ‘ChatGPT turned into a Studio Ghibli machine. 
How is that legal?’ (13 May 2025) The Atlantic)
– but is also at the centre of currently pending law-
suits, including in the USA (Disney Enterprises, Inc., 
et al. v. Midjourney, Inc., C.D. Cal. Case No. 25-5275 

(filed 11 June 2025); Warner Bros. Entertainment 
Inc, et al. v. Midjourney, Inc., C.D. Cal. Case No. 2:25-
cv-08376 (filed 4 September 2025); Disney Enter-
prises, Inc., et al. v. Minimax, et al., C.D. Cal. Case 
No. 25-8768 (filed 16 September 2025)).

At the outset, it should be noted that the circum-
stance that an AI model may imitate someone’s 
content indicates that the training data underpin-
ning that model incorporates such content. This 
basic consideration is key not only to the analysis 
at §I.A above but also the transparency obligations 
discussed at §I.B above.

At output level, unauthorised style imitation raises the question whether it might be actionable under 
at least the right of reproduction. While the answer depends on the circumstances at hand, including 
(i) the applicability of the idea/expression dichotomy (Articles 2 of the WIPO Copyright Treaty and 
9(2) of the TRIPS Agreement), (ii) proof of derivation, and (iii) whether the taking in question is of a 
protected part, there is no reason to rule out in principle the actionability of style imitation, at least 
in certain cases.

https://www.theatlantic.com/technology/archive/2025/05/openai-studio-ghibli-images/682791/
https://www.theatlantic.com/technology/archive/2025/05/openai-studio-ghibli-images/682791/
https://www.theatlantic.com/technology/archive/2025/05/openai-studio-ghibli-images/682791/
https://www.theatlantic.com/technology/archive/2025/05/openai-studio-ghibli-images/682791/
https://www.theatlantic.com/technology/archive/2025/05/openai-studio-ghibli-images/682791/
https://www.courtlistener.com/docket/70513159/disney-enterprises-inc-v-midjourney-inc/
https://www.courtlistener.com/docket/70513159/disney-enterprises-inc-v-midjourney-inc/
https://www.courtlistener.com/docket/70513159/disney-enterprises-inc-v-midjourney-inc/
https://www.courtlistener.com/docket/71271014/warner-bros-entertainment-inc-v-midjourney-inc/
https://www.courtlistener.com/docket/71271014/warner-bros-entertainment-inc-v-midjourney-inc/
https://www.courtlistener.com/docket/71271014/warner-bros-entertainment-inc-v-midjourney-inc/
https://www.courtlistener.com/docket/71357247/disney-enterprises-inc-v-minimax/
https://www.courtlistener.com/docket/71357247/disney-enterprises-inc-v-minimax/
https://www.courtlistener.com/docket/71357247/disney-enterprises-inc-v-minimax/
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While the idea/expression dichotomy remains 
a cornerstone of copyright and – to establish 
infringement – proof of derivation is required, in 
certain cases a style may be regarded a pro-
tected work. As such, the reproduction in ver-
batim or altered form of such a style may be 
also relevant under the right of reproduction.

Insofar as copyright is concerned, to be protected, 
the style in question must be, first of all, a ‘produc-
tion’ in a Berne sense, that is a ‘work’ that is also 
sufficiently ‘original’.

EU: The CJEU has defined the notion of work as 
referring to an expression (as opposed to an idea) 
that is identifiable with sufficient precision and 
objectivity (CJEU, Levola Hengelo, C-310/17, para 
40). For the notion of originality, see below at §II.A.

South Korea: The Guide to Preventing Copyright 
Disputes Related to Generative AI Outputs, released 
by the Ministry of Culture, Sports and Tourism and 
the Korea Copyright Commission in 2025, recalls 
that, under the Copyright Act, mere facts and ideas, 
not expressions, are not protected. Nevertheless, 
“[because the [border] between an idea and an 
expression may differ in each and every case, try-
ing to distinguish between the two in general terms 
is difficult. * For example, a user directly references 
the work of a particular author or uses prompts to 
induce an output that is similar to a particular cre-
ative work, so that the GenAI output has expressions 
similar to an existing work. * For reference: An oper-
ator that uses works of a famous author without 
permission to train its AI model to mimic a particular 
style that it will then use in a business model or for 
publicity may be violating the Unfair Competition 
Prevention Act.” p. 62). 

EU: At the time of writing, the first CJEU referral 
specifically asking about such a notion is pend-
ing (CJEU, Pelham II, C-590/23). However, in his 
Opinion in Pelham I, C-476/17, Advocate General 
Szpunar suggested that pastiche “consists in the 
imitation of the style of a work or an author with-
out necessarily taking any elements of that work” 
(fn 31; emphasis added). In his Opinion in Pelham II, 
C-590/23 Advocate General Emiliou admitted that, 
when someone “imitates closely the style of a sin-
gle work”, such an activity may be relevant under 
copyright’s right of reproduction and the pastiche 
exception: “The elements borrowed, while ‘stylistic’, 
could still be regarded as original, especially when 
combined.” (para 66)

UK: In Shazam Productions Ltd v Only Fools The 
Dining Experience Ltd & Ors (Rev1) [2022] EWHC 
1379 (IPEC) (08 June 2022), Judge John Kimbell QC 
considered that the everyday meaning of pastiche 
inter alia entails the imitation of the style of pre-ex-
isting works and the use or assemblage of pre-ex-
isting works in new works (para 195).

As a further confirmation that a style might be 
protected under copyright and related rights 
there is the existence, e.g., under both EU and UK 
laws, of specific exceptions allowing pastiche 
(Article 5(3)(k) InfoSoc Directive; Article 17(7)(9) 
DSM Directive; section 30A CDPA). 

https://curia.europa.eu/juris/document/document.jsf?text=&docid=207682&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=10626132
https://curia.europa.eu/juris/document/document.jsf?text=&docid=207682&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=10626132
https://www.copyright.or.kr/eng/doc/etc_pdf/Guide_to_Preventing_Copyright_Disputes_Related_to_Generative_AI_Outputs.pdf
https://www.copyright.or.kr/eng/doc/etc_pdf/Guide_to_Preventing_Copyright_Disputes_Related_to_Generative_AI_Outputs.pdf
https://elaw.klri.re.kr/eng_service/lawView.do?lang=ENG&hseq=32626
https://curia.europa.eu/juris/liste.jsf?num=C-590/23
https://curia.europa.eu/juris/document/document.jsf?text=&docid=208881&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=10626735
https://curia.europa.eu/juris/document/document.jsf?text=&docid=301220&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=10626983
https://curia.europa.eu/juris/document/document.jsf?text=&docid=301220&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=10626983
https://8newsquare.co.uk/wp-content/uploads/Shazan-v-Only-Fools-the-Dining-Experience-Ltd-2022-EWHC-1379-IPEC-FINAL-FOR-HAND-DOWN.pdf
https://8newsquare.co.uk/wp-content/uploads/Shazan-v-Only-Fools-the-Dining-Experience-Ltd-2022-EWHC-1379-IPEC-FINAL-FOR-HAND-DOWN.pdf
https://8newsquare.co.uk/wp-content/uploads/Shazan-v-Only-Fools-the-Dining-Experience-Ltd-2022-EWHC-1379-IPEC-FINAL-FOR-HAND-DOWN.pdf
https://eur-lex.europa.eu/eli/dir/2001/29/oj/eng
https://eur-lex.europa.eu/eli/dir/2019/790/oj/eng
https://www.legislation.gov.uk/ukpga/1988/48/section/30A
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2.	 Persona protection through different tools  	

Ensuring effective protection of one’s personal 
attributes – including appearance, style, name, sil-
houette, voice (on the latter, see A Baris, ‘AI covers: 
legal notes on audio mining and voice cloning’ 
(2024) 19(7) Journal of Intellectual Property Law & 
Practice 571), etc – is a growing concern in the age 
of generative AI. 

Litigation relating specifically voice misappropria-
tion in the context of AI model development has 
been brought in a number of jurisdictions, includ-
ing in the USA (Paul Lehrman, et al., v. Lovo, Inc., 
S.D.N.Y. 24-CV-3770 (JPO)), and India (Arijit Singh v. 
Codible Ventures LLP and Ors, on which see A Baris, 
‘Publicity rights in the AI era: Key takeaways from 
artist Arijit Singh’s recent legal Victory in India’ (31 
August 2024) The IPKat).

Where personality, image, or publicity rights exist, 
there are often significant variations, including 
regarding: 

1.	 Beneficiaries (only natural or also legal persons, 
if not – in some jurisdictions (e.g., Italy) – even 
cultural heritage artifacts (E Rosati, ‘Bologna 
Court of Appeal confirms that Italian image 
rights extend to cultural heritage assets (which 
cannot be used commercially without authori-
zation’ (30 October 2024) The IPKat)); 

2.	 Scope (only actual and direct use of someone’s 
likeness and other personal attributes, or also 
evocation); 

3.	 Duration (life of the person, post-mortem pro-
tection, or even unlimited term); 

4.	 Level of protection (in federal countries, coun-
try-wide or only state-level. The latter is currently 
the case in, e.g., the USA and has been tackled 
in the context of the rise of generative AI as a 
matter of policy in U.S. Copyright Office, Cop-
yright and Artificial Intelligence – Part 1: Digital 
Replicas (July 2024)); 

5.	 Enhanced protection of certain persons (celeb-
rities as opposed to lay people, children vis-á-
vis adults), or settings and situations (private 
activities as opposed to public activities and 
events); and

6.	 Available remedies.

The legal tools available to protect personal 
attributes – including likeness and other per-
sonal features, e.g., voice, silhouette, name, style, 
etc. – vary substantially from country to country. 
In several instances, protection is possible under 
the umbrella of intellectual property rights. Some 
jurisdictions also specifically provide for stan-
dalone personality, image, or publicity rights. 

https://academic.oup.com/jiplp/article/19/7/571/7616207
https://academic.oup.com/jiplp/article/19/7/571/7616207
https://academic.oup.com/jiplp/article/19/7/571/7616207
https://academic.oup.com/jiplp/article/19/7/571/7616207
https://copyrightalliance.org/wp-content/uploads/2025/07/Lehrman-v-Lovo-Opinion-July-10-2025.pdf
https://copyrightalliance.org/wp-content/uploads/2025/07/Lehrman-v-Lovo-Opinion-July-10-2025.pdf
https://www.livelaw.in/pdf_upload/arijit-singh-vs-codible-ventures-llp-552701.pdf
https://www.livelaw.in/pdf_upload/arijit-singh-vs-codible-ventures-llp-552701.pdf
https://ipkitten.blogspot.com/2024/08/publicity-rights-in-ai-era-key.html
https://ipkitten.blogspot.com/2024/08/publicity-rights-in-ai-era-key.html
https://ipkitten.blogspot.com/2024/08/publicity-rights-in-ai-era-key.html
https://ipkitten.blogspot.com/2024/08/publicity-rights-in-ai-era-key.html
https://ipkitten.blogspot.com/2024/10/bologna-court-of-appeal-confirms-that.html
https://ipkitten.blogspot.com/2024/10/bologna-court-of-appeal-confirms-that.html
https://ipkitten.blogspot.com/2024/10/bologna-court-of-appeal-confirms-that.html
https://ipkitten.blogspot.com/2024/10/bologna-court-of-appeal-confirms-that.html
https://ipkitten.blogspot.com/2024/10/bologna-court-of-appeal-confirms-that.html
https://www.copyright.gov/ai/Copyright-and-Artificial-Intelligence-Part-1-Digital-Replicas-Report.pdf
https://www.copyright.gov/ai/Copyright-and-Artificial-Intelligence-Part-1-Digital-Replicas-Report.pdf
https://www.copyright.gov/ai/Copyright-and-Artificial-Intelligence-Part-1-Digital-Replicas-Report.pdf
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Copyright, performers’ rights, and trade mark 
rights may be used to protect one’s persona too. 
Traditional rights under copyright, including eco-
nomic and moral rights may be used in some sit-
uations to prevent the unauthorised use of one’s 
own image. In certain countries, copyright statutes 
further envisage protection of rights of portrayal or 
portrait rights. 

Turning to trade mark law, decisions have been 
rendered in multiple jurisdictions regarding the 
registrability of signs and enforceability of resulting 
registrations that consist of one’s face, signature, 
silhouette, name, etc (see recently B Fritz, ‘Matthew 
McConaughey Trademarks Himself to Fight AI Mis-
use’ (13 January 2026) The Wall Street Journal).

It is also important to note that specific instruments 
may be supplemented by other legal tools. For exam-
ple, in jurisdictions where image/publicity rights are 
not explicitly recognised via standalone rights, pro-
tection of one’s likeness and other personal attrib-
utes might be secured by recourse to other causes 
of action, e.g., passing off / unfair competition, breach 
of confidence / misuse of private information, libel / 
slander / defamation laws, as well as other civil or 
criminal law torts. Data protection and privacy laws 
may offer protection too, not only considering that 
several personal attributes qualify as personal data 
but also because, in some jurisdictions (including the 
EU), the law grants – at certain conditions – a ‘right 
to be forgotten’ (Everything You Need to Know about 
the “Right to Be Forgotten”).

In all of this, the international and regional level 
playing field remains minimal. For example, 
across the various European countries, includ-
ing those that are EU members, the diversity of 
available protections remains substantial. In the 
EU, the AI Act regulates deepfakes to a certain 
extent, also imposing labelling and disclosure 
obligations on the side of AI deployers (Article 
50(4): see also below at §II.B). At the national level, 
proposals have been tabled in, e.g., Denmark 
(World Economic Forum, Deepfake Legislation: 

Denmark Moves to Protect Digital Identity (30 
July 2025)) and the Netherlands (D Visser, ‘The 
Dutch and Danish proposals for legislation on 
deepfakes’ (18 July 2025) AI-forum) to introduce 
new rights that would allow persona protection 
against non-consensual synthetic media crea-
tion and dissemination. Outside of the regulatory 
and legislative context, there have also been pri-
vate efforts to address synthetic media and per-
sonality rights, like for example TikTok’s ‘AI-gen-
erated’ label (see also below at §II.B).

https://www.wsj.com/tech/ai/matthew-mcconaughey-trademarks-himself-to-fight-ai-misuse-8ffe76a9?gaa_at=eafs&gaa_n=AWEtsqeqiHoxPWC-0WnRWW3FS0d0NLPKfwG8iHuUmyR93meYn7Paqt-Zy_ZMwN7Azpg%3D&gaa_ts=696e1c3b&gaa_sig=IoV3AcTTA9nmuP0csFZDe_uTsmJ40jRgf2JvRkjXLcUO2t_WRFsMHC3khIwgtF_FwO6yUJkv3lTW3ZEHOfj79Q%3D%3D
https://www.wsj.com/tech/ai/matthew-mcconaughey-trademarks-himself-to-fight-ai-misuse-8ffe76a9?gaa_at=eafs&gaa_n=AWEtsqeqiHoxPWC-0WnRWW3FS0d0NLPKfwG8iHuUmyR93meYn7Paqt-Zy_ZMwN7Azpg%3D&gaa_ts=696e1c3b&gaa_sig=IoV3AcTTA9nmuP0csFZDe_uTsmJ40jRgf2JvRkjXLcUO2t_WRFsMHC3khIwgtF_FwO6yUJkv3lTW3ZEHOfj79Q%3D%3D
https://www.wsj.com/tech/ai/matthew-mcconaughey-trademarks-himself-to-fight-ai-misuse-8ffe76a9?gaa_at=eafs&gaa_n=AWEtsqeqiHoxPWC-0WnRWW3FS0d0NLPKfwG8iHuUmyR93meYn7Paqt-Zy_ZMwN7Azpg%3D&gaa_ts=696e1c3b&gaa_sig=IoV3AcTTA9nmuP0csFZDe_uTsmJ40jRgf2JvRkjXLcUO2t_WRFsMHC3khIwgtF_FwO6yUJkv3lTW3ZEHOfj79Q%3D%3D
https://gdpr.eu/right-to-be-forgotten/
https://gdpr.eu/right-to-be-forgotten/
https://eur-lex.europa.eu/eli/reg/2024/1689/oj/eng
https://www.ft.dk/samling/20241/almdel/kuu/bilag/232/3050901.pdf
https://www.weforum.org/stories/2025/07/deepfake-legislation-denmark-digital-id/
https://www.weforum.org/stories/2025/07/deepfake-legislation-denmark-digital-id/
https://www.weforum.org/stories/2025/07/deepfake-legislation-denmark-digital-id/
https://www.ai-forum.nl/art/90-6512_The-Dutch-and-Danish-proposals-for-legislation-on-deepfakes
https://www.ai-forum.nl/art/90-6512_The-Dutch-and-Danish-proposals-for-legislation-on-deepfakes
https://www.ai-forum.nl/art/90-6512_The-Dutch-and-Danish-proposals-for-legislation-on-deepfakes
https://www.tiktok.com/tns-inapp/pages/ai-generated-content
https://www.tiktok.com/tns-inapp/pages/ai-generated-content
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3.	 AI misappropriation in publishing  	  

As noted above at §I.A, the quality of an AI model 
depends in turn on the quality of the training data, 
with studies noting that the use of human-generated 
content, as opposed to synthetic content, leads to 
higher-quality AI results. A recent study conducted by 
researchers at Stony Brook University and Columbia 
Law School (T Chakrabarty – JC Ginsburg – P Dhillon, 
‘Readers prefer outputs of AI trained on copyrighted 
books over expert human writers’ (last revised 9 
November 2025) Columbia Public Law Research Paper 
No. 5606570 has found that AI models fine-tuned on 
just two books can generate writing in the style of 
famous authors (see also J Kemper, ‘AI models can 
mimic famous authors’ writing styles using just two 
books for training’ (26 October 2025) the decoder).

As discussed above, styles are protectable by 
inter alia copyright if they are original works.  

In turn, an author whose style is imitated by AI 
should have different enforcement options at 
their disposal. First, they should be able to know 
whether their works have been used in the training 
of an AI model – including through robust trans-
parency obligations on the side of AI developers 
(see above at §I.B) – so that they can enforce rel-
evant rights under copyright. Second, at output 
generation, they should be also in a position to 
enforce their rights, including those granted under 
copyright (through the regurgitation of training 
data: see, e.g.: E Rosati, ‘Infringing AI: Liability for 
AI-generated outputs under international, EU, and 
UK copyright law’ (2025) 16(2) European Journal 
of Risk Regulation 603; MP Goodyear, ‘Artificial 
Infringement’ (last revised 25 April 2025) (forth-
coming) UC Law Journal) and the rights in their 
personal attributes, as discussed above at §I.C.2).

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5606570
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5606570
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5606570
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5606570
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5606570
https://the-decoder.com/ai-models-can-mimic-famous-authors-writing-styles-using-just-two-books-for-training/
https://the-decoder.com/ai-models-can-mimic-famous-authors-writing-styles-using-just-two-books-for-training/
https://the-decoder.com/ai-models-can-mimic-famous-authors-writing-styles-using-just-two-books-for-training/
https://www.cambridge.org/core/journals/european-journal-of-risk-regulation/article/infringing-ai-liability-for-aigenerated-outputs-under-international-eu-and-uk-copyright-law/C568C6B717E9CFC45FB52E58E54B6BEC
https://www.cambridge.org/core/journals/european-journal-of-risk-regulation/article/infringing-ai-liability-for-aigenerated-outputs-under-international-eu-and-uk-copyright-law/C568C6B717E9CFC45FB52E58E54B6BEC
https://www.cambridge.org/core/journals/european-journal-of-risk-regulation/article/infringing-ai-liability-for-aigenerated-outputs-under-international-eu-and-uk-copyright-law/C568C6B717E9CFC45FB52E58E54B6BEC
https://www.cambridge.org/core/journals/european-journal-of-risk-regulation/article/infringing-ai-liability-for-aigenerated-outputs-under-international-eu-and-uk-copyright-law/C568C6B717E9CFC45FB52E58E54B6BEC
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5184405
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5184405
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5184405
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II.	 AI-GENERATED OUTPUTS

Turning to specific issues raised during the output 
generation phase, besides the potential liability 
connected to regurgitation of training data (also 
discussed in the IFRRO AI Toolkit) and the issues 
raised in connection with, e.g., the creation and 

dissemination of synthetic media (see above at 
§I.C), protectability under copyright law is a key 
aspect, and so are labelling requirements. Both are 
discussed below at §II.A and §II.B, respectively.

A.	 Human authorship requirement 

The use and inclusion of AI-assisted and -gener-
ated components is growing across all industries, 
including creative ones, and so is the availability of 
AI-based tools and services that allow all of that.

The question whether the resulting content is pro-
tectable under copyright has been debated for a 
while. Most jurisdictions require that an author in a 
copyright sense is a human being. Examples include:

	ģ EU: While the CJEU has not yet expressly ruled 
on the notion of author and EU directives do 
not provide a definition of this concept either, 
the Opinion of Advocate General Trstenjak 
Painer-145/10, para 121 is adamant that “only 
human creations are […] protected, which can 
also include those for which the person employs 
a technical aid, such as a camera”). 
•	 Germany: In February 2026, a German first 

instance court confirmed that copyright is 
premised on human authorship (AG München, 
Endurteil vom 13.02.2026 - 142 C 9786/25).

	ģ UK: Section 9(3) CDPA in the UK provides a legal 
fiction regarding computer-generated works, in 
the sense that the person who made the neces-
sary arrangements shall be deemed to be the 
author. While some have questioned the com-
patibility of this approach with EU law, it should 
be noted that the approach under section 9(3) 
is likely to be regarded as a sui generis right, 
rather than copyright. Overall, it appears that a 
human author is required for copyright to arise, 
even under UK law. 

	ģ USA: The Compendium of the U.S. Copyright 
Office Practices, 3rd edn, §306, p. 7 is clear that 
only human-created works are registrable. In 
Thaler v. Perlmutter, No. 23-5233 (D.C. Cir. 2025) 
it was acknowledged that, while the U.S. Cop-
yright Act does not define ‘author’, this notion 
only refers to human beings “[because many 
of the Copyright Act’s provisions make sense 
only if an author is a human being”, including 
inter alia ownership, duration, inheritance, and 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:62010CC0145
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:62010CC0145
https://openjur.de/u/2542717.html
https://openjur.de/u/2542717.html
https://www.legislation.gov.uk/ukpga/1988/48/section/9
https://www.copyright.gov/comp3/docs/compendium.pdf
https://www.copyright.gov/comp3/docs/compendium.pdf
https://law.justia.com/cases/federal/appellate-courts/cadc/23-5233/23-5233-2025-03-18.html
https://www.copyright.gov/title17/
https://www.copyright.gov/title17/
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transfer of copyright. Furthermore, the statute 
refers to machines as tools, not as authors. 
Above all, “adhering to the human-authorship 
requirement does not impede the protec-
tion of works made with artificial intelligence.” 
That is so inter alia because a human can 
create works with the assistance of AI and 
those works can receive protection. In March 
2026, the U.S. Supreme Court denied certiorari 
in Thaler v. Perlmutter, thus leaving the D.C. 
Circuit’s ruling unaffected.

	ģ South Korea: Article 2 of the Copyright Act requires 
a human author for copyright to arise, given that 
‘work’ “means a creative work that expresses 
human thoughts and emotions” and an ‘author’ 
is “the person who has created a work”. The Guide 
to Copyright Registration for Generative AI-As-
sisted Works, released by the Ministry of Culture, 
Sports and Tourism and the Korea Copyright 

Commission in 2025, provides criteria to deter-
mine when copyright is available to AI-assisted 
works (p. 12): “The human creative contribution 
can be acknowledged in the following cases: 1. 
when a GenAI output, generated by a user who 
inputs their copyrighted work as the prompt, 
reflects the creativity of that copyrighted work; 2. 
when the additional work performed by a user on 
an autonomous output—such as modification, 
addition, or deletion—displays creativity; 3. when 
creativity is present in the selection, arrangement, 
or composition of an autonomous output.” 

	ģ Singapore: A position essentially identical to 
that adopted in South Korea has been endorsed 
by the Government of Singapore: An AI output 
may qualify for copyright protection “if there is 
sufficient engagement of the human intellect 
[and] the user exercises significant creative or 
editorial control.”

On a practical level, the real question is thus likely going to be not whether non-humans may be 
authors, but rather to what extent one may use AI and still be regarded as the author of the resulting 
output. In other words, the issue is how much human intervention is required to sustain copyrighta-
bility of a human-authored work created with the assistance of an AI tool. 

https://www.supremecourt.gov/docket/docketfiles/html/public/25-449.html
https://elaw.klri.re.kr/eng_service/lawView.do?lang=ENG&hseq=32626
https://www.copyright.or.kr/eng/doc/etc_pdf/Guide_on_Generative_AI_and_Copyright.pdf
https://www.copyright.or.kr/eng/doc/etc_pdf/Guide_on_Generative_AI_and_Copyright.pdf
https://www.copyright.or.kr/eng/doc/etc_pdf/Guide_on_Generative_AI_and_Copyright.pdf
https://isomer-user-content.by.gov.sg/61/8f095ec1-521c-4b35-b0aa-ca99bd85a66d/How%20does%20Singapore%20law%20treat%20AI-generated%20content.pdf
https://isomer-user-content.by.gov.sg/61/8f095ec1-521c-4b35-b0aa-ca99bd85a66d/How%20does%20Singapore%20law%20treat%20AI-generated%20content.pdf
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To answer this, it is necessary to construe the notion 
of authorship in light of another key requirement for 
copyright subsistence: originality. In several juris-
dictions, originality requires some degree of crea-
tivity, though the actual level thereof may vary:

EU: The EU standard of originality entails a “‘crea-
tive’ aspect, and it is not sufficient that the creation 
of [the work] required labour and skill.” (Opinion of 
Advocate General Mengozzi in Football Dataco, 
C-604/10, para 35; Opinion of Advocate General 
Szpunar in Funke Medien, C-469/17, para 18) The 
EU originality criterion is not satisfied when the cre-
ation of a work “is dictated by technical consider-
ations, rules or constraints which leave no room for 
creative freedom” (CJEU, Cofemel, C-683/17, para 
31; more recently, CJEU, Mio/konektra, C-580/23 
and C-795/23, para 49) Overall, the EU originality 
requirement can be summarised as follows: “In 
order for an intellectual creation to be regarded as 
an author’s own it must reflect the author’s per-
sonality, which is the case if the author was able to 
express [their] creative abilities in the production 
of the work by making free and creative choices.” 
(CJEU, Funke Medien, C-469/17, para 19).

UK: Even though historically the UK has envisaged 
a low standard of originality (‘sufficient skill, labour 
or effort’), its tenure as an EU Member State has 
required UK courts to comply with the EU approach 
to originality as shaped by the CJEU (see above). 
Such an approach has been maintained post-
Brexit (see e.g., THJ Systems Limited & Anor v Dan-
iel Sheridan & Anor [2023] EWCA Civ 1354, para 
15: “Section 1(1)(a) of the 1988 Act must, so far as 
possible, be interpreted in accordance with Article 
2(a) of European Parliament and Council Directive 

2001/29/EC of 22 May 2001 on the harmonisation 
of certain aspects of copyright and related rights 
in the information society (“the Information Society 
Directive”) as interpreted prior to 31 December 2020 
by the Court of Justice of the European Union.”) 

USA: A work of authorship must possess “some 
minimal degree of creativity” to sustain a copyright 
claim (Feist, 499 U.S. at 358, 362; see also Compen-
dium of the U.S. Copyright Office Practices, 3rd edn, 
§308.2, p. 9). The U.S. Copyright Office’s Copyright 
and Artificial Intelligence – Part 2: Copyrightability 
(January 2025) confirms that the use of AI models 
to assist human creativity is no bar for copyright 
protection of the output insofar as there is suffi-
cient human control over the expressive elements. 
This conclusion is also consistent with the 1965 
Report to the Librarian of Congress (p. 5).

South Korea: The law requires a human crea-
tive contribution. As it is explained in the Guide to 
Copyright Registration for Generative AI-Assisted 
Works, released by the Ministry of Culture, Sports 
and Tourism and the Korea Copyright Commis-
sion in 2025 (p. 13), “A creative expression refers to 
an expression that is not a copy of another’s work, 
reflects human mental effort, and is distinguisha-
ble from other copyrighted works. Creativity does 
not mean originality in the complete sense; rather, 
it merely means that a work is not simply a copy of 
another’s and embodies the author’s own unique 
ideas or emotions. To satisfy this requirement, it 
is sufficient that the work bears the characteris-
tics of the result of the author’s own mental effort 
and is distinguishable from existing works of other 
authors. (Supreme Court, 27th February 2014, Deci-
sion 2021da28745)”.

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:62010CC0604
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:62010CC0604
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:62010CC0604
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:62017CC0469
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:62017CC0469
https://curia.europa.eu/juris/liste.jsf?num=C-683/17
https://infocuria.curia.europa.eu/tabs/document/C/2023/C-0580-23-00000000RP-01-P-01/ARRET/307164-EN-1-html
https://infocuria.curia.europa.eu/tabs/document/C/2023/C-0580-23-00000000RP-01-P-01/ARRET/307164-EN-1-html
https://curia.europa.eu/juris/liste.jsf?num=C-469/17
https://caselaw.nationalarchives.gov.uk/ewca/civ/2023/1354
https://caselaw.nationalarchives.gov.uk/ewca/civ/2023/1354
https://supreme.justia.com/cases/federal/us/499/340/
https://www.copyright.gov/comp3/docs/compendium.pdf
https://www.copyright.gov/comp3/docs/compendium.pdf
https://www.copyright.gov/comp3/docs/compendium.pdf
https://www.copyright.gov/ai/Copyright-and-Artificial-Intelligence-Part-2-Copyrightability-Report.pdf
https://www.copyright.gov/ai/Copyright-and-Artificial-Intelligence-Part-2-Copyrightability-Report.pdf
https://www.copyright.gov/reports/annual/archive/ar-1965.pdf
https://www.copyright.gov/reports/annual/archive/ar-1965.pdf
https://www.copyright.or.kr/eng/doc/etc_pdf/Guide_on_Generative_AI_and_Copyright.pdf
https://www.copyright.or.kr/eng/doc/etc_pdf/Guide_on_Generative_AI_and_Copyright.pdf
https://www.copyright.or.kr/eng/doc/etc_pdf/Guide_on_Generative_AI_and_Copyright.pdf
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Against the background illustrated above, the author is the person who controlled the process result-
ing in the creation of the work in question by making the choices conferring it sufficient originality. 

USA: The U.S. Copyright Office has allowed registra-
tion of works created in part with the aid of AI: see, 
e.g., Zarya of the Dawn (registration #VAu001480196) 
and A Single Piece of American Cheese (registra-
tion #VAu001543942). In Thaler v. Perlmutter, No. 
23-5233 (D.C. Cir. 2025), the U.S. Court of Appeal 
for the District of Columbia Circuit reinstated that 
the notion of ‘author’ only refers to human beings. 
Overall, a human can create works with the assis-
tance of AI, and those works can receive protection. 
The court remained unpersuaded that a require-
ment of human authorship would disincentivise 
creativity by creators and operators of AI. 

China: Case law indicates that, if it is possible to 
identify a sufficient human contribution, AI-as-
sisted outputs are protectable under copyright: 
see, e.g., Beijing Internet Court in Li v Liu, Civil Judg-
ment (2023) Jing 0491 Min Chu No. 11279 and Peo-
ple’s Court of Zhangjiagang City, Jiangsu Province 
in Butterfly Art Chair (Judgment of 19 March 2025 
– (2024) Su 0582 Min Chu No. 9015; see T He, ‘Distin-
guishing copyrightable from non-copyrightable 
AI-generated content (2025) GRUR Int).

All of this has been also applied in the few cases decided so far regarding AI-generated and -assisted outputs:

The decisions referred to above do not indicate that AI-generated outputs are protectable tout court: 
instead, they stress the need to reconstruct the process that led to the AI-generated output in order 
to identify the human author’s contribution and separate that from what is purely AI. 

https://www.copyright.gov/docs/zarya-of-the-dawn.pdf
https://publicrecords.copyright.gov/detailed-record/37990563
https://publicrecords.copyright.gov/detailed-record/37990563
https://media.cadc.uscourts.gov/opinions/docs/2025/03/23-5233.pdf
https://media.cadc.uscourts.gov/opinions/docs/2025/03/23-5233.pdf
https://english.bjinternetcourt.gov.cn/pdf/BeijingInternetCourtCivilJudgment112792023.pdf
https://english.bjinternetcourt.gov.cn/pdf/BeijingInternetCourtCivilJudgment112792023.pdf
https://doi.org/10.1093/grurint/ikaf085
https://doi.org/10.1093/grurint/ikaf085
https://doi.org/10.1093/grurint/ikaf085
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B.	 Labelling requirements

Besides transparency obligations regarding 
training data (see above at §I.B), some jurisdic-
tions also provide for transparency obligations 
regarding the origin of content at output level, 
specifically requiring disclosure of its AI-gener-
ated nature by labelling it as such. Such obliga-
tions are foreseen in, e.g.:

	ģ EU: Article 50(2) of the EU AI Act requires provid-
ers of AI systems, including GPAI ones, that gen-
erate synthetic content to label the resulting 
outputs as such in a machine-readable format. 
Such an obligation does not apply where AI sys-
tems are inter alia used with an assistive func-
tion for standard editing or do not substantially 
alter the input data provided by the deployer 
or the semantics thereof. Article 50(4) provides 
for specific obligations relating to deepfakes 
(see further recital 134 in the preamble to the AI 
Act; see also above at §I.C) and content of an 
informative kind. Article 50(7) further provides 
that the AI Office shall encourage and facili-
tate the drawing up of codes of practice at the 
EU level to enhance the effective implementa-
tion of these obligations and entitles the Euro-
pean Commission to adopt implementing acts 
to approve those codes of practice (see also 
recital 135 in the preamble to the AI Act). 

	ģ USA: While legislation has been suggested but 
not adopted at the federal level, the Califor-
nia AI Transparency Act of 2024 (California SB 
942) mandates upon AI developers to embed 
imperceptible indications in AI-generated 
content, also entitling users to have such infor-
mation displayed. 

	ģ China: As noted above at §I.C, the Cyberspace 
Administration of China has issued the Labeling 
Measures for Content Generated by Artificial 
Intelligence, with effect as of 1 September 2025. The 
Measures relate to AI-generated synthetic content 
and target online information service providers.

	ģ South Korea: The Basic Act on the Development 
of Artificial Intelligence and the Establishment 
of Trust (adopted in 2025 and with effect from 
22 January 2026) inter alia requires AI business 
operators providing products or services using 
high-impact AI or generative AI to notify users in 
advance that the product or service is AI-based 
and/or -generated. Such an obligation further 
extends to synthetic media.

Other jurisdictions are also considering legislating in 
this sphere, an example being Brazil, where Bill No. 
2338/2023 proposes introducing labelling obliga-
tions in its current Article 19. At the time of writing, no 
country in the LATAM region appears however to have 
legislation in place imposing such an obligation.

In addition to legislative interventions, labelling 
technologies and standards are also being devel-
oped and deployed on a voluntary basis. Amongst 
these, the Coalition for Content Provenance and 
Authenticity (C2PA) provides an open technical 
standard for publishers, creators and consumers 
to establish the origin and edits of digital content. 
The current membership is broad and diverse. 
Furthermore, some companies are developing 
their own technologies: examples include Google’s 
SynthID (currently in testing phase) and TikTok’s 
‘AI-generated’ label.

https://eur-lex.europa.eu/eli/reg/2024/1689/oj/eng
https://eur-lex.europa.eu/eli/reg/2024/1689/oj/eng
https://eur-lex.europa.eu/eli/reg/2024/1689/oj/eng
https://eur-lex.europa.eu/eli/reg/2024/1689/oj/eng
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=202320240SB942
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=202320240SB942
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=202320240SB942
https://www.chinalawtranslate.com/en/ai-labeling/#gsc.tab=0
https://www.chinalawtranslate.com/en/ai-labeling/#gsc.tab=0
https://www.chinalawtranslate.com/en/ai-labeling/#gsc.tab=0
https://cset.georgetown.edu/publication/south-korea-ai-law-2025/
https://cset.georgetown.edu/publication/south-korea-ai-law-2025/
https://cset.georgetown.edu/publication/south-korea-ai-law-2025/
https://www25.senado.leg.br/web/atividade/materias/-/materia/157233
https://www25.senado.leg.br/web/atividade/materias/-/materia/157233
https://c2pa.org/
https://c2pa.org/
https://c2pa.org/membership/
https://deepmind.google/science/synthid/
https://deepmind.google/science/synthid/
https://www.tiktok.com/tns-inapp/pages/ai-generated-content
https://www.tiktok.com/tns-inapp/pages/ai-generated-content
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III.	 GOVERNANCE MODELS AND 
RECOMMENDATIONS

The discussion in the preceding Parts has high-
lighted how, on the one hand, the rise of genera-
tive AI has been raising similar – when not iden-
tical – issues across several jurisdictions. On the 
other hand, it has also shown that the discussion 
and related solutions have not reached the same 
maturity everywhere. While some jurisdictions 
have adopted specific legislation, others (the 

majority) have not yet intervened and it is cur-
rently unknown whether any legislative interven-
tion will be ultimately undertaken and, if so, what 
form it will take.

Based on the analysis undertaken, the main rec-
ommendations for an AI governance model are 
as follows: 

A.	 From AI training to output generation

	ģ The training of AI models requires access to 
and use of large quantities of works and other 
subject-matter. Oftentimes such content is 
included in works protected by copyright and/
or subject-matter protected by related rights. 
This is so for several reasons, including quality 
and timeliness of such content.

	ģ The exclusive rights granted by copyright are 
proprietary and preventive in nature. That 
means that, to undertake any restricted act, 
prior authorisation is required unless an excep-
tion is available. 

	ģ In any event, there is no exception to copyright 
and/or related rights that fully covers unlicensed 
AI training in each and every instance, nor could 
there be. This is also due to the requirements of 
lawful access and the three-step test (UK: fair 
dealing): where, e.g., TDM exceptions exists, they 

only encompass specified acts undertaken for 
TDM purposes. AI training engages the doing 
of several restricted acts, with the result that in 
most cases authors’ and rightholders’ author-
isation to train an AI model on their protected 
content is required. Such a conclusion should 
also apply having regard to fair use (open-
ended) doctrines, especially but not necessar-
ily solely where there is a licensing market for 
the training materials and where the resulting 
model is exploited commercially and gener-
ates outputs that compete with / supplement 
the training data, thus competing with them on 
the same market.

Licensing, not exceptions, is the sustainable 
and fair manner for AI to develop. Licensing 
solutions are currently emerging on the mar-
ket, having regard to both direct licences and 
collective licences.
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	ģ AI developers should be transparent about the 
content used for training purposes, subject to 
using it having obtained prior authorisation or 
being eligible for the application of an excep-
tion (if available). 

Legislatures should impose detailed transpar-
ency obligations on AI developers, and make 
it easy for rightholders effectively to protect 
their rights and prevent / request compensa-
tion for the unauthorised use of their content. 

	ģ The production and dissemination of synthetic 
media has been enhanced by the rise of gener-
ative AI. Currently, the international level playing 
field is thin and the regional (i.e., EU) one is not 
particularly developed. Labelling requirements 
exist in some jurisdictions though.

	ģ The unauthorised creation and dissemination of 
synthetic media meant to resemble an actual 
person and/or their personal attributes – includ-
ing their voice and style – could be contrasted 
through different rights and tools, including but 

not limited to personality / image rights, intel-
lectual property rights, data protection / privacy 
laws, and other causes of action. Some coun-
tries are currently considering introducing new 
rights to contrast such a phenomenon.

	ģ Insofar as styles specifically are concerned, 
they may also receive protection under cop-
yright laws, provided that the style in question 
qualifies as an original work.

	ģ Authors and rightholders should be able to 
enforce their rights against the use of their 
works during training and through imitation at 
output generation.

While persona protection may be achieved 
in different ways and through different tools, 
what is key is the ability to enforce such avail-
able protections effectively, so to contrast the 
creation and dissemination of content that is 
meant to realistically but falsely depict a liv-
ing or deceased person and/or their personal 
attributes, including voice and style.
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B.	 AI-generated outputs

	ģ Most laws around the world require, for copy-
right to arise, that a work is created by a human 
author. In the context of AI-generated and 
-assisted outputs, this means that AI in itself 
cannot be regarded as an author.

	ģ What is key is thus to identify the human con-
tribution in AI-generated and -assisted works, 
so to determine if such a contribution may be 
considered authorial, including having regard 
to the originality thereof. 

While human-created work needs to be safeguarded, it might be possible for AI-generated and 
-assisted outputs to receive protection, but such protection shall be limited to the parts that have 
been authored by a human person, who has created the work with the aid and support of AI.

	ģ Some legislatures have recently introduced 
obligations of transparency (labelling) regard-
ing the origin of content generated through AI. 
This inter alia serves user and consumer trust 
and broader democracy goals. It also supports 
the value of human-, as opposed to AI-, gener-
ated content. It should be noted that in some 

cases, labelling obligations do not extend to 
users of AI models.

	ģ In parallel with and irrespective of legislative 
intervention, labelling practices and standards 
are being also implemented by private compa-
nies and bodies/organisations.

It is important to safeguard the trust of users and consumers, as well as to uphold the value of 
human-generated content. As such, effective labelling – including by means of generally appli-
cable legal obligations – should be imposed in relation to AI-generated content. Companies’ own 
labelling practices are also helpful and should be incentivised.
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